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STATEMENT OF THE CASE 

Amicus Curiae adopts the statements of the case set forth in the 

briefs of the parties. 

STATEPENT OF THE INTEREST OF AVICUS CURIAE 

Amicus Curiae, Professor Robert H. Aronson, representing the Uni- 

versity of Washington Appellate Advocacy program, submits this brief 

pursuant to permission of the Washington Court of Appeals, Division I, 

under RAP 10.6(a) and (b). Amicus is familiar with the briefs of the 

parties and the issues involved in the case. Amicus will address only 

the following issue: 

Does an attorney have an ethical or legal duty to 
warn a third party of a possible assault by the 
attorney's client when the attorney's knowledge 
results from confidential communications and the 
third party is already aware of the potential 
danger? 

In treating the above issue, all efforts have been made to avoid 

repetition of matters covered in the briefs of the parties. 



ARGUMENT 

I. ATTORNEY-CLIENT COMMUNICATIONS NUST BE CONFIDENTIAL TO INSURE 
VIGOROUS ADVOCACY OF Ti3E CLIENT'S CAUSE AND AN IMPARTIAL JUDG- 
MENT I N  THE ADVERSARY SYSTEM. 

A lawyer i s  e t h i c a l l y  bound t o  advocate zealously  h i s  c l i e n t ' s  

i n t e r e s t  t o  t h e  f u l l e s t  e x t e n t  permit ted  by law and d i s c i p l i n a r y  

r u l e ,  DR 7-101(A)(l). The a t t o r n e y ' s  r o l e  a s  p a r t i s a n  advocate i s  

c r i t i c a l  t o  t h e  adversary system's purpose of secur ing i m p a r t i a l  judgment. 

An adversary p r e s e n t a t i o n  counters  t h e  n a t u r a l  human 
tendency t o  judge too  s w i f t l y  i n  terms of t h e  f a m i l i a r  
t h a t  which is  not  y e t  f u l l y  known; t h e  advocate by h i s  
zealous  p repara t ion  and p r e s e n t a t i o n  of f a c t s  and law, 
enables  t h e  t r i b u n a l  t o  come t o  t h e  hear ing wi th  an 
open and n a t u r a l  mind and t o  r e n d e r  i m p a r t i a l  judgments. 
EC 7-19. 

The American.Bar Association/American Associa t ion of Law Schools J o i n t  

Conference on Profess iona l  Responsibi l i ty  s t a t e d :  

... The i n t e g r i t y  of t h e  a d j u d i c a t i v e  process  i t s e l f  
depends upon t h e  p a r t i c i p a t i o n  of t h e  advocate ... 
t h e  i n s t i t u t i o n  of advocacy i s  an express ion of human 
i n s i g h t  i n  t h e  design of a  s o c i a l  framework wi th in  
which man's capaci ty  f o r  i m p a r t i a l  judgment can a t t a i n  
i t s  f u l l e s t  r e a l i z a t i o n .  44 A.B.A.J. 1159, 1160 (1958). 

The advocate ' s  e f f e c t i v e n e s s  is, i n  p a r t ,  a  func t ion  of t h e  confi-  

d e n t i a l  c h a r a c t e r  of lawyer-cl ient  communications. "It is e s s e n t i a l  for 

t h e  proper p r e s e n t a t i o n  of t h e  c l i e n t ' s  cause t h a t  he should be a b l e  t o  

t a l k  f r e e l y  wi th  h i s  counsel  without f e a r  of d i sc losure . "  Dike v. Dike, 

75 1 1 .  2d 1, 17, 448 P.2d 490 (1968). The kJashington Supreme Court s t a t e d  

t h e  p r i n c i p l e  i n  S t a t e  v. Cory, 62 Wn. 2d 371, 374, 382 P.2d 1019 (1963): 

"[Aln a t t o r n e y  cannot make a ' f u l l  and complete i n v e s t i g a t i o n  of both t h e  

f a c t s  and t h e  law' un less  he  has  t h e  f u l l  and complete confidence of h i s  

c l i e n t  and such confidence cannot e x i s t  i f  t h e  c l i e n t  cannot have t h e  

assurance t h a t  h i s  d i s c l o s u r e s  t o  h i s  counsel a r e  s t r i c t l y  conf iden t i a l . "  



See S t a t e  ex r e l .  Sowers v.  O l w e l l ,  6b Wn. 2d 828, 394 P.2d 681 (1964); - 

EC 4-1; ABA Formal Opinion 23 (1930) and 91 (1933) ( " I t  i s  e s s e n t i a l  t o  

t h e  admin i s t ra t ion  of j u s t i c e  t h a t  t h e r e  should be p e r f e c t  freedom of 

consu l t a t ion  by c l i e n t  with a t torney.") .  To des t roy c o n f i d e n t i a l i t y  is  t o  

des t roy t h e  adversary system i t s e l f ,  M. Freedman, Lawyer's E t h i c s  i n  an 

Adversary System 5 (1975). Therefore, every lawyer has  an e t h i c a l  o b l i -  

ga t ion  t o  preserve  h i s  c l i e n t ' s  c o n f i d e n t i a l  communications. 

11. TXE CODE OF PROFESSIONAL RESPONSIBILITY PROVIDES THAT LAIJYERS MUST 
NOT DISCLOSE CONFIDENTIAL CO~4UNICATIONS, EXCEPT I N  CERTAIN LIMITED 
SITUATIONS. 

Disc ip l ina ry  Rules of t h e  Code of P rofess iona l  R e s p o n s i b i l i t y  p r e s c r i b e  

t h e  minimum l e v e l  of e t h i c a l  conduct t h e  pub l ic  has  a  r i g h t  t o  expect  from 

a t to rneys ,  Prel iminary Statement t o  Code of P rofess iona l  Respons ib i l i ty .  

DR 4-101(B) provides t h a t  a lawyer s h a l l  not r e v e a l  a  "confidence o r  sec re t "  

of h i s  c l i e n t ,  without a u t h o r i z a t i o n  from t h e  c l i e n t ;  DR 4-101(B) a l s o  pro- 

v ides  t h a t  a  lawyer s h a l l  not  use  a  "confidence o r  s e c r e t "  t o  h i s  c l i e n t ' s  

disadvantage, o r  t h e  advantage of a  t h i r d  person, without  t h e  c l i e n t ' s  per- 

mission. 

"Confidence" inc ludes  information protec ted  by t h e  a p p l i c a b l e  law of 

a t to rney-c l i en t  p r i v i l e g e .  DR 4-101(A). " ~ e c r e t "  is a more genera l  term, 

r e f e r r i n g  t o  information t h a t  i s  gained i n  t h e  p r o f e s s i o n a l  r e l a t i o n s h i p  and 

t h e  d i s c l o s u r e  of which would be embarrassing o r  de t r imenta l  t o  t h e  c l i e n t .  

DR 4-101 (A) .  

The d e f i n i t i o n  of "secre t"  makes it p l a i n  t h a t  t h e  a t t o r n e y ' s  e t h i c a l  

duty t o  p rese rve  c o n f i d e n t i a l  communications goes beyond t h e  a t t o r n e y - c l i e n t  

p r i v i l e g e ,  see EC 4-4. Therefore,  t h i s  e t h i c a l  duty cannot be analyzed 



s t r i c t l y  i n  terms of a t t o r n e y - c l i e n t  p r i v i l e g e .  
1 

The duty t o  p rese rve  confidences and s e c r e t s  i s  l i m i t e d  by four  

exceptions.  DR 4-101(C) provides:  

A lawyer may revea l :  
(1) Confidences o r  s e c r e t s  wi th  t h e  consent of t h e  
c l i e n t  o r  c l i e n t s  a f f e c t e d ,  hut  only a f t e r  f u l l  d i s -  
c l o s u r e  t o  them. 
(2) Confidences o r  s e c r e t s  when permit ted under D i s -  
c i p l i n a r y  Rules o r  r equ i red  by law o r  cour t  o rde r .  
(3) The i n t e n t i o n  of h i s  c l i e n t  t o  commit a crime and 
t h e  informat ion  necessary  t o  prevent  t h e  crime. 
(4) Confidences o r  s e c r e t s  necessary  t o  e s t a b l i s h  
o r  c o l l e c t  h i s  f e e  o r  t o  defend himself  o r  h i s  employees 
o r  a s s o c i a t e s  a g a i n s t  an  accusa t ion  of wrongful conduct. 

1Je a r e  n o t  h e r e  concerned w i t h  c o n s e n s u a l d i s c l o s u r e ,  f e e  d i s p u t e s  

o r  t h e  c l i e n t ' s  expressed i n t e n t  t o  commit a crime. Only subsec t ion  (C)(2) 

r e q u i r e s  f u r t h e r  d i scuss ion .  

' ~ t  torney-c l ient  p r i v i l e g e  is c o d i f i e d  a t  R. C .W. 5.60.060(2). That 
s t a t u t e  r e s t a t e s  t h e  common law p r i v i l e g e ,  S t a t e  v. Emmanuel, 42 Wn. 2d 
799, 259 P.2d 945 (1953). The a t t o r n e y - c l i e n t  p r i v i l e g e  is not  s t r i c t l y  
r e l evan t  t o  t h e  i s s u e s  r a i s e d  on appeal ;  respondent Sanders i s  no t  a l l eged  
t o  have been under compulsion t o  t e s t i f y  i n  cour t  a s  t o  p r i v i l e g e d  com- 
munications. Thus, t h e  e v i d e n t i a r y  p r i v i l e g e  w i l l  no t  opera te .  See - 
Comment, The Lawyer-Client P r i v i l e g e :  Its Appl ica t ion  t o  Corpora t ions ,  
t h e  Role of Ethics .  and Its P o s s i b l e  Curtai lment-56 Nw. L. Rev. 235. 249 

There would be no dutv  t o  vo lun tee r  c l i e n t  confidences i n  t h e  manner 
suggested by a p p e l l a n t s  even assuming t h e  r e l e v a n t  communications would 
no t  be p r i v i l e g e d ,  u n l e s s  such an  a f f i r m a t i v e  duty i s  imposed by law 
o r  d i s c i p l i n a r y  r u l e .  See Cal lan  and David, P r o f e s s i o n a l  R e s p o n s i b i l i t y  - 
and t h e  Dutv of Conf iden t i a l i tv :  Disc losure  of C l i en t  Misconduct i n  an 
Adversary ~ i s t e m ,  29 Rutgers L: Rev. 332 (1976) ( h e r e i n a f t e r  r e f e r r e d  t o  
a s  Callan and David). 

An a t t o r n e y  normally cannot r e v e a l  c o n f i d e n t i a l  communications with- 
out  h i s  c l i e n t ' s  permission,  DR 4-101(B) and (C) .  That r u l e  a p p l i e s  

I t  equal ly  t o  p r i v i l e g e d  and non-privileged communications, i . e . ,  conf i -  
dences" "secre ts" ;  thus ,  t h e  e v i d e n t i a r y  p r i v i l e g e  i s  no t  a c o n t r o l l i n g  
f a c t o r .  



Subsec t ion  (C)(2) does no t ,  i n  i t s e l f ,  r a i s e  a  du ty  of  d i s c l o s u r e .  

Rather ,  i t  p rov ides  t h a t  a  lawyer may choose t o  r e v e a l  c l i e n t  s e c r e t s  

where t h e  Rules  s o  pe rmi t .  The only d i s c i p l i n a r y  r u l e  p e r m i t t i n g  r e l e a s e  

of c l i e n t  s e c r e t s  i s  DR 4-101(C). D i sc losu re  of a  c l i e n t ' s  p e r p e t r a t i o n  

of f r aud  i s  r equ i r ed  by DR 7-102(B) (1): and d i s c l o s u r e  is, of cou r se ,  

e t h i c a l l y  r equ i r ed  when s p e c i f i c a l l y  r equ i r ed  by law. DR 7-102(A)(3). 
3  

It i s  a l l e g e d  t h a t  respondent  Sanders  knowingly f a i l e d  t o  d i s c l o s e  m a t t e r s  

t h a t  h e  was r e q u i r e d  by law t o  r e v e a l ,  t h u s  v i o l a t i n g  DR 7-102(A)(3)- 

Br i e f  of Appel lan t ,  p .  25. 4  

L DR 7-1 02 (B) (1) p rov ides  : 

A lawyer who r e c e i v e s  informat ion  c l e a r l y  e s t a b l i s h i n g  t h a t :  
(1) H i s  c l i e n t  has ,  i n  t h e  cou r se  of t h e  r e p r e s e n t a t i o n  

p e r p e t r a t e d  a f r a u d  upon a  person  o r  t r i b u n a l ,  s h a l l  promptly 
c a l l  upon h i s  c l i e n t  t o  r e c t i f y  t h e  same, and i f  h i s  c l i e n t  
r e f u s e s  o r  i s  unab le  t o  do so ,  h e  s h a l l  r e v e a l  t h e  f r a u d  t o  
t h e  a f f e c t e d  t r i b u n a l  and may r e v e a l  t h e  f r a u d  t o  t h e  a f f e c t e d  
person.  

3~~ 7-102 (A) (3) provides :  

I n  h i s  r e p r e s e n t a t i o n  of  a c l i e n t ,  a  lawyer s h a l l  no t :  
(3) Conceal o r  knowingly f a i l  t o  d i s c l o s e  t h a t  which he 

i s  r e q u i r e d  by law t o  r e v e a l .  

4~~ 4-101 (C) (2) a l s o  p e r m i t s  r e l e a s e  of "confidences and s e c r e t s "  
when " r equ i r ed  by c o u r t  order" .  Th i s  p r o v i s i o n  i s  i r r e l e v a n t  h e r e  as 
a p p e l l a n t s  do n o t  a l l e g e  t h a t  Sanders  was d i r e c t e d  by subpoena, o r  any 
o t h e r  c o u r t  o r d e r ,  t o  r e v e a l  c o n f i d e n t i a l  in format ion .  It could  be  
argued t h a t  t h e  d r a f t e r s  of DR 4-101(C)(2) in tended  t o  i n c l u d e  c o u r t  
r u l e s  under t h e  term "cour t  ordert1.  Appel lan ts  sugges t  t h a t  Cr imina l  
Rule f o r  Supe r io r  Court 3.2 r e q u i r e d  t h a t  Sanders  r e v e a l  in format ion  
d e t r i m e n t a l  t o  h i s  c l i e n t ;  we need n o t  r e s o l v e  t h i s  i s s u e  a s  it  i s  
ou r  v i e w  t h a t  CrR 3.2 does n o t  compel d i s c l o s u r e  i n  t h i s  s i t u a t i o n .  
See Argument I V ,  i n f r a .  - 



111. SUBJECTING ATTORREY SANDERS TO CIVIL LIABILITY FOR BREACH OF A DUTY 
TO WAIUI I S  NOT JUSTIFIED BY PUBLIC POLICY AND WOULD REQUIRE EX- 
TENSION OF THE COMMOfl LAW T-AT I S  NOT IJARRANTED I N  THIS CASE. 

Appellants  suggest  two t h e o r i e s  i n  sea rch  of a l e g a l  mandate 

opera t ing  t o  r e q u i r e  d i s c l o s u r e  of informat ion  de t r imen ta l  t o  Sanders'  

c l i e n t ,  Michael Harkins. 

1. Appellants  argue t h a t  Sanders '  e t h i c a l  duty  n o t  t o  r e v e a l  

I 1  s e c r e t s "  was superceded by a  common law duty t o  vo lun tee r  damaging in fo r -  

mation upon l e a r n i n g  t h a t  Michael Hawkins could be dangerous t o  himself and 

o t h e r s ;  t h a t  Sanders t h u s  had t o  warn f o r e s e e a b l e  v ic t ims ;  and t h a t  he 

should have warned t h e  prosecutor  and t h e  sup&ior  cour t  a s  wel l .  Br ief  

of Appellants ,  pp. 37-39. - See Tarasoff  v. Regents of Unive r s i ty  of Cali-  

f o r n i a ,  17 Cal., 3d 425, 551 P. 2d 334, 131  Cal. Rptr .  14 (1976). 

2 .  Appellants  a l s o  argue  t h a t  C r R  3.2 r equ i red  Sanders t o  inform t h e  

prosecutor  and t h e  s u p e r i o r  cour t  of D r .  Elwood Jones'  opin ion;  t h a t  h i s  

f a i l u r e  t o  do so v i o l a t e d  DR 7-102(A)(3); and t h a t  f a i l u r e  t o  comply wi th  

t h a t  d i s c i p l i n a r y  r u l e  s u b j e c t s  Sanders t o  ma lp rac t i ce  l i a b i l i t y .  Br ief  

of Appellants  pp. 25-36. 

A. An a t t o r n e y  should not  h e  r equ i red  t o  warn a  t h i r d  person 
of a  p o s s i b l e  a s s a u l t  by t h e  a t t o r n e y ' s  c l i e n t  when conf i -  
d e n t i a l i t y  would be compromised u n l e s s  t h e  t h i r d  person 
i s  obviously i n  danger of s u s t a i n i n g  s e r i o u s  p e r s o n a l  in-  
j u r i e s  and i s  unaware of such danger. 

Turning f i r s t  t o  t h e  common law duty-to-warn theory ,  we concede t h a t  

t h e r e  i s  a  foundation i n  t h e  common law and s o c i a l  p o l i c y  t o  hold  t h a t  

a t t o r n e y s  must, upon l e a r n i n g  t h a t  a  c l i e n t  i s  bent  on v i o l e n t  a s s a u l t ,  

warn fo reseeab le  v ic t ims ,  Tarasoff  v. Regents of Unive r s i ty  of C a l i f o r n i a ,  

supra ;  S t a t e  ex r e l .  Sowers v. Olwell,  supra;  Dike v. Dike, supra.  Olwell 

and Dike demonstrate t h e  Washington Supreme Court ' s  w i l l i n g n e s s  t o  l i m i t  t h e  



a t t o r n e y ' s  duty of c o n f i d e n t i a l i t y  when t h e  va lues  p ro tec ted  by t h a t  duty 

a r e  outweighed by o t h e r  i n t e r e s t s  necessary t o  t h e  admin i s t r a t ion  of 

j u s t i c e .  It i s  f a r  more d i f f i c u l t ,  however, t o  d i sce rn  o r  t o  a r t i c u l a t e  a 

r u l e  t h a t  w i l l  p roper ly  balance " the  pub l i c  i n t e r e s t  i n  s a f e t y  from v i o l e n t  

a t t ack"  a g a i n s t  t h e  p u b l i c  i n t e r e s t  i n  s e c u r i n s  f a i r  and i m p a r t i a l  resolu-  

t i o n  of  l e g a l  d i spu tes .  It is t h e  p o s i t i o n  of Amicus t h a t  t h e  o b l i g a t i o n  

t o  warn, when c o n f i d e n t i a l i t y  would be compromised t o  t h e  c l i e n t ' s  de t r iment ,  

must be permissive a t  most, un less  i t  appears beyond a reasonable  doubt 

t h a t  t h e  c l i e n t  has formed a  f i r m  i n t e n t i o n  t o  i n f l i c t  s e r i o u s  personal  

i n j u r i e s  on an unknowing t h i r d  person. See Cal lan  and David, supra,  a t  

354-56. 

The suggested r u l e  i s  l i m i t e d  i n  favor  of nondisc losure :  When i n  doubt, 

t h e  a t t o r n e y  should remain s i l e n t .  Th i s  l i m i t a t i o n  i s  e s s e n t i a l  t o  a t t o r n e y s  

who t ake  t h e i r  o b l i g a t i o n  of c o n f i d e n t i a l i t y  se r ious ly .  The t h r e a t  of 

c i v i l  l i a b i l i t y  f o r  f a i l i n g  t o  warn, when c o n f i d e n t i a l i t y  would be com- 

promised t o  t h e  c l i e n t ' s  de t r iment ,  would o therwise  provoke an excess of 

cau t ion  and a breakdotm i n  t h e  a t to rney-c l i en t  r e l a t i o n s h i p .  

C i v i l  l i a b i l i t y  f o r  f a i l i n g  t o  warn would s u b s t a n t i a l l y  impair 

a t t o r n e y - c l i e n t  r e l a t i o n s .  An a t t o r n e y  would avoid knowing h i s  c l i e n t  is  

th rea ten ing  t o  a  t h i r d  person. I f  t h e  c l i e n t  te l l s  too  much, t h e  a t t o r n e y  

has t o  expose him a s  dangerous o r  r i s k  c i v i l  l i a b i l i t y .  I f  he te l l s  t o o  lit- 

t l e  f o r  f e a r  t h a t  he might r e v e a l  inc r imina t ing  information,  h i s  defense  w i l l  

be  g r e a t l y  impaired. To d a t e ,  t h e  Washington Supreme Court has  c o n s i s t e n t l y  

he ld  t h a t  t h e  need f o r  f r e e  and f u l l  d i s c l o s u r e  between a t t o r n e y  and c l i e n t  

outweighs t h e  smal l  ga in  obtained by r e q u i r i n g  t h e  a t t o r n e y  t o  r e v e a l  

damaging c l i e n t  s ta tements .  

The Tarasoff  d e c i s i o n  does not  r e q u i r e  a d i f f e r e n t  r e s u l t .  That 
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dec i s ion  did  not  e s t a b l i s h  a  new duty t o  warn. Rather,  t h e  Ca l i fo rn ia  

Supreme Court simply held t h a t  psycho therap i s t s  m u s t  e x e r c i s e  such reason- 

a b l e  s k i l l ,  knowledge and c a r e  possessed and exerc ised by members of t h e i r  

profess ion under s i m i l a r  circumstances, 551 P.2d a t  345. The opinion does 

not  i n d i c a t e  how t h e  "reasonable psychotherapist"  i s  supposed t o  avoid c i v i l  

l i a b i l i t y  and s t i l l  t a k e  h i s  duty of c o n f i d e n t i a l i t y  se r ious ly .  See Note - 

Tarasoff v. Regents of Univers i ty  of Ca l i fo rn ia :  The Psycho therap i s t ' s  

P e r i l  37 U. P i t t .  L. Rev. 155 (1975). The "reasonable lawyer" w i l l  have 
-9 

t h e  same c o n f l i c t s ,  u n l e s s  h i s  duty t o  warn only a r i s e s  when s e r i o u s  danger 

t o  an unknowing t h i r d  person is  beyond ques t ion.  

Callan and David suggest  s e v e r a l  advantages t o  providing t h a t  

lawyers should expose a  c l i e n t ' s  c r imina l  i n t e n t i o n s  i n  t h e i r  own d i s c r e t i o n ,  

except i n  extreme cases  of s e r i o u s  danger: 

Such a  r u l e  is f u l l y  c o n s i s t e n t  wi th  t h e  s t r o n g  e t h i c a l  
mandate of c o n f i d e n t i a l i t y .  ... [A]n a t t o r n e y  remains 
f r e e  t o  eva lua te  t h e  p r o p r i e t y  of d i s c l o s u r e  i n  l i g h t  of 
t h e  a t to rney-c l i en t  p r i v i l e g e  and t h e  c l i e n t ' s  p r i v i l e g e  
a g a i n s t  se l f - incr iminat ion.  Furthermore, i t  a l lows t h e  
a t t o r n e y  t h e  f l e x i b i l i t y  necessary  t o  weight t h e  com- 
p e t i n g  i n t e r e s t s  of s o c i e t y  and h i s  c l i e n t .  Such f a c t o r s  
a s  t h e  f irmness of t h e  c l i e n t ' s  i n t e n t i o n ,  t h e  ser ious-  
ness  of t h e  intended c r imina l  conduct, t h e  p o t e n t i a l  danger 
t o  person o r  proper ty  i f  t h e  intended crime is committed, 
and t h e  e f f e c t  of d i s c l o s u r e  upon t h e  a t to rney-c l i en t  
r e l a t i o n s h i p  can be considered. Th i s  type  of individual -  
i zed  evaluat ion i s  necessary and d e s i r a b l e ,  s i n c e  t h e  
circumstances involving t h e  c l i e n t ' s  d i sc losed  i n t e n t i o n  
w i l l  vary  from case  t o  case.  Y e t  another b e n e f i t  of a per- 
miss ive  d i s c l o s u r e  r u l e  is t h a t  t h e  a t t o r n e y  r e t a i n s  t h e  
a b i l i t y  to a t t e m p t  t o  d issuade the c l i e n t  from engaging 
in theproposed  i l l e g a l  a c t i v i t y .  Indeed, were t h e  d i s -  
c l o s u r e  duty mandatory, t h e  a t to rney  would n o t  l e a r n  of 
t h e  c l i e n t ' s  c r imina l  i n t e n t i o n  i n  t h e  f i r s t  ins tance .  
29 Rutgers L. Rev. 355, 356. 

A narrow duty t o  warn of a  c l i e n t ' s  i n t e n t i o n  t o  a s s a u l t  a  t h i r d  

person would be c o n s i s t e n t  with t h e  a t t o r n e y ' s  narrow duty t o  expose 

p a s t  fraud by h i s  c l i e n t  on a  t r i b u n a l  (only when t h e  lawyer has  information 

- 8- 



"c lear ly"  e s t a b l i s h i n g  f raud)  under DR 7-102(B)(1). It  i s  a l s o  pe r suas ive  

t h a t  an a t t o r n e y  has no opt ion  t o  d i s c l o s e  c r imina l  i n t e n t i o n s  of h i s  

c l i e n t  u n t i l  any such i n t e n t i o n s  a r e  apparent beyond a  r easonab le  doubt. 

ABA Formal Opinion 314 (1965). S o c i e t y ' s  i n t e r e s t  i n  prevent ing  v i o l e n t  

a s s a u l t  i s  s u r e l y  a s  s i g n i f i c a n t  a s  t h e  i n t e r e s t  i n  r e c t i f y i n g  p a s t  f raud 

and prevent ing  crime ( a s s a u l t ,  of course,  is  u s c a l l y  a crime).  Since t h e  

a t t o r n e y  has  only a  l i m i t e d  mandate t o  r evea l  f raud and l i m i t e d  a u t h o r i t y  

t o  expose c r i m i n a l  i n t e n t i o n s ,  it fo l lows t h a t  a  c l i e n t ' s  i n t e n t  t o  a s s a u l t  

a  t h i r d  person should no t  be revealed  a t  the  expense of c o n f i d e n t i a l i t y ,  

except where t h e r e  is  an unquestioned danger o f  se r ious  harm t o  an unknowing 

t h i r d  person.  

3. The p resen t  case  i s  not  analogous t o  a u t h o r i t y  extending 
t h e  common law duty t o  warn. 

The j u s t i f i c a t i o n  f o r  imposing c i v i l  l i a b i l i t y  genera l ly  i s  f u r t h e r  

weakened by cons ide r ing  t h e  p a r t i c u l a r  f a c t s  of t h e  present  case ,  e s p e c i a l l y  

i n  comparison wi th  Tarasoff .  F i r s t ,  Michael ~ a w k i n s '  p o t e n t i a l  v ic t ims  

(apparent ly  h i s  mother and s i s t e r ,  Br ief  of Appellants ,  pp. 3-5) knew 

t h a t  he  might be dangerous and knew t h a t  he had been r e l e a s e d  from confine- 

ment. The i r  i n j u r y  can thus  be t r a c e d  t o  t h e i r  own negl igence  o r  r i s k -  

taking i n  f a i l i n g  t o  avoid him. This  f a c t  i s  a  c r u c i a l  d i s t i n c t i o n  between 

Tarasoff  and t h e  p r e s e n t  case. Ta t i ana  Tarasoff  was wholly unaware of h e r  

danger. 551 P.2d a t  340-41. Tarasoff  does no t  r equ i re  t h a t  t h e  p r o f e s s i o n a l  

a b s o l u t e l y  prevent  a l l  fo reseeab le  harm; r a t h e r  t h a t  case  e s t a b l i s h e d  a  

duty t o  warn, l eav ing  p o t e n t i a l  v i c t i m s  t o  t a k e  precaut ions  a s  they see f i t .  

The n a t u r e  of t h e  requi red  warning was a l s o  he ld  t o  be l i m i t e d  by t h e  n a t u r e  

of t h e  r i s k ;  i - e . ,  c l i e n t  c o n f i d e n t i a l i t y  must be breached, when necessary,  

i n  a s  r e s t r i c t e d  a  manner poss ib le .  551 P.2d a t  347. This  " l e a s t  o f f e n s i v e  



warning" p r i n c i p l e  suggests  t h a t  a t t o r n e y  Sanders should have avoided 

making Michael Hawkins' condi t ion  p u b l i c  knowledge once i t  appeared t h a t  

foreseeable  v ic t ims  were on n o t i c e ,  even assuming a p p e l l a n t s  a r e  cor rec t  

a s  t o  t h e  ex i s t ence  of any duty t o  warn. 

Second, i t  has not been a l l eged  t h a t  Sanders thought Michael i-lar~kins 

was dangerous o r  t h a t  Hawkins d id  o r  s a i d  anything t h a t  should have caused 

Sanders t o  b e l i e v e  he  was dangerous o r  would become dangerous upon 

r e l e a s e  from j a i l .  Sanders was t o l d  by Palmer Smith, an a t t o r n e y ,  and 

Doctor Elwood Jones, a p s y c h i a t r i s t ,  t h a t ,  i n  t h e i r  opinion,  Michael 

Hawkins was dangerously mental ly ill and ought t o  remain confined. Brief  

of Appellants ,  pp. 3-5. 

Tarasoff i s  not  analogous. There, t h e  defendant p s y c h i a t r i s t s  had 

f i rs t -hand knowledge of P r o s e n j i t  Poddar 's  homicidal i n t e n t i o n ;  t h a t  

knowledge came from s ta tements  he made t o  t h e  p s y c h i a t r i s t s  i n  t h e  course 

of t reatment,  n o t  from t h e  observat ions  and conclusions of s t r a n g e r s  

t ransmit ted  t o  defendants. 

Appellants  have not  suggested any reason why Sanders should have given 

p a r t i c u l a r  weight t o  Smith and Jones '  conclusions about Michael Hawkins' 

mental condi t ion .  P s y c h i a t r i c  p r e d i c t i o n s  of dangerousness a r e  no to r ious ly  

inaccura te .  See Ennis and Litwack, Psychia t ry  and t h e  Presumption of 

Expert ise:  flip pin^ Coins i n  t h e  Courtroom, 62 Cal. L. Rev. 693 (1974). 

Attorney Smith was i n  no b e t t e r  p o s i t i o n  t o  observe Hawkins' mental s t a t e  

than was Sanders. Furthermore, Smith 's  duty t o  h i s  c l i e n t  (Frances Hawkins) 

forced him t o  argue t h a t  Michael Hawkins should remain confined.  
5 

5~a l rne r  Smith had been r e t a i n e d  by Frances Hawkins t o  a s s i s t  i n  
an unsuccessful  at tmept t o  have Michael Hawkins c i v i l l y  committed. 
Brief of Respondents, p. 3. 



F i n a l l y ,  a p p e l l a n t s  have not  explained why Smith and Jones  d i d  

not  go t o  t h e  prosecutor  themselves t o  express t h e i r  concern about 

Hawkins' s a n i t y .  It seems t h a t  they should have t o  c a r r y  out  t h e  sup- 

posed duty t o  warn. It would a l s o  seem proper f o r  Sanders t o  r e l y  on them 

t o  do so ,  s i n c e  Sanders'  duty of f i d e l i t y  t o  h i s  c l i e n t  j u s t i f i e d  non- 

d i s c l o s u r e ,  and because Jones,  and p a r t i c u l a r l y  a t t o r n e y  Smith, must ,have 

known Sanders could p roper ly  withhold t h e  information they gave him. 

Sanders had an e t h i c a l  duty not  t o  r e v e a l  information damaging t o  

Michael Hawkins. He should no t  be exposed t o  c i v i l  l i a b i l i t y  f o r  c a r r y i n g  

out  t h a t  duty s i n c e  Hawkins d id  not  appear t o  b e  an obvious t h r e a t  t o  an 

unknowing t h i r d  person, d e s p i t e  warnings of Smith and Jones.  

I V  . CRIMINAL RULE FOR SUPERIOR COURT 3.2 (b) DOES NOT EXPRESSLY REQUIRE 
THAT ATTORXEYS DISCLOSE CONFIDENTIAL INFORMATIOX DANAGING TO TdEIR 
CLIENTS' INTERESTS A?JD AUTBORITIXS CONSIDERING ANALOGOUS PRETRIAL 
RELEASE PROCEDURES I-'AVE NOT STATED THAT SUCH DA'WGING DISCLOSURES 
ARE PIANDATORY . 
Criminal  Rule f o r  Superior  Court 3.2 (a) provides  t h a t  a  defendant 

charged with an o f f e n s e  s h a l l  be r e l e a s e d  on h i s  pe r sona l  recognizance, 

u n l e s s  t h e  c o u r t  f i n d s  t h a t  such r e l e a s e  w i l l  no t  reasonably a s s u r e  t h e  

defendant ' s  l a t e r  appearance i n  c o u r t ,  i n  which case  t h e  c o u r t  i s  authorized 

t o  impose cond i t ions  on r e l e a s e .  CrR  3.2(b) provides:  "In determining 

which cond i t ions  of r e l e a s e  w i l l  reasonably a s s u r e  t h e  defendant ' s  appear- 

ance, t h e  c o u r t  s h a l l ,  on a v a i l a b l e  information,  cons ider  t h e  r e l evan t  f a c t s  .... I I  

The Rule does n o t  s p e c i f y  who has  t o  provide  f a c t s  f o r  t h e  c o u r t ' s  con- 

s i d e r a t i o n .  CrR 3.2 c l e a r l y  r e q u i r e s  f a c t s  i n  a d d i t i o n  t o  defendant ' s  

f i n a n c i a l  cond i t ion  be  taken i n t o  account be fo re  a p r e t r i a l  r e l e a s e  dec i s ion  

i s  made. That de fense  counsel  should help  genera te  r e l e v a n t  f a c t s  f o r  t h e  

c o u r t ' s  examination a l s o  seems t o  have been assumed, C. Wright and A. Mil le r ,  



Federal  P r a c t i c e  and Procedure: Cr imina l5  764 (1969), without  being 

c l e a r l y  s t a t e d .  These cons ide ra t ions  l eave  unanswered t h e  ques t ion 

of what defendant ' s  counsel should do wi th  c o n f i d e n t i a l  information t h a t  

would be extremely damaging t o  h i s  c l i e n t ' s  chances f o r  r e l e a s e .  Amicus 

submits t h a t  counsel i s  not  required  t o  b r i n g  such information t o  t h e  

c o u r t ' s  a t  t en t ion .  

There i s  no c l e a r  a u t h o r i t y  suppor t ing a mandatory duty  t o  d i s c l o s e  

damaging information. Thecr iminal  r u l e s  do not  s t a t e  t h a t  counsel should 

divulge damaging information,  and t h e r e  i s  no a l l e g a t i o n  t h a t  t h e  cour t  

s p e c i f i c a l l y  reques ted  d i sc losure .  i here are no cases  i n t e r p r e t i n g  C r R  

3.2(b), al though i n  S t a t e  v. James, 70 Wn. 2d 624, 424 P.2d 1005 (1967). t h e  

cour t  held t h a t  t h e  Superior  Court must be advised of defendant ' s  c r iminal  

record be fore  s e t t i n g  t h e  amount of b a i l .  James d i d  no t  s p e c i f y  who was 

t o  provide t h e  information. 

Federa l  p r a c t i c e  under 1 8  U.S.C.  5 3146(b)(1976) may be considered a s  

pe r suas ive  a u t h o r i t y .  1 8  U.S.C. 5 3146(b)(1976) was enacted a s  p a r t  of 

t h e  B a i l  Reform Act of 1966, PL 89-465. (CrR 3.2 made e f f e c t i v e  J u l y  .l, 

1973.) 18 U.S.C. 5 3146(b)(1976) provides t h a t ,  when deciding cond i t ions  

on r e l e a s e ,  " ... t h e  j u d i c i a l  o f f i c e r  s h a l l ,  on t h e  b a s i s  of a v a i l a b l e  

information,  t a k e  i n t o  account" r e l e v a n t  f a c t s .  The purpose of both a c t s  

i s  t o  a s s u r e  t h a t  defendants await ing t r i a l  need no t  remain confined because 

they l a c k  t h e  cash  t o  pos t  b a i l ,  when they may have s t r o n g  t ies  t o  t h e  

community and, i n  a l l  l ike l ihood ,  would show up f o r  t r i a l  o r  could be in- 

duced t o  remain i n  t h e  j u r i s d i c t i o n  i f  r e l e a s e  was permit ted  under imagina- 

t i v e  condi t ions .  

P r e t r i a l  r e l e a s e  p r a c t i c e  v a r i e s  widely a c r o s s  f e d e r a l  j u d i c i a l  d i s -  

t r i c t s , 8 B M o o r e ' s  Federal  P r a c t i c e  11 46.06 (1972). Outside t h e  D i s t r i c t  of 



Columbia, the  j u d i c i a l  o f f i c e r  w i l l  be  dependent on informat ion  fu r -  

nished him by t h e  U.S. a t to rney ,  defense  counsel ,  and p o s s i b l y  supplemen- 

t a t i o n  by a  probat ion  o f f i c e r ' s  r e p o r t ,  i n  no f ixed  order .  C. Wright and 

A. Miller, supra,  5 764. L e g i s l a t i v e  h i s t o r y  sugges ts  t h a t  backers of t h e  

Ba i l  Reform Act be l ieved defense counsel  would perform h i s  o f f i c e r  of t h e  

cour t  r o l e  during h i s  c l i e n t ' s  p r e t r i a l  r e l e a s e  appearance. TJald and Freed, 

The Ba i l  Reform Act of 1966: A P r a c t i t i o n e r ' s  Primer, 52 A.B.A.J. 940, 943 

(1966). How f a r  defense  counsel  should go i n  terms of r e v e a l i n g  damaging 

informat ion  i s  not  s t a t e d  i n  t h e  h i s t o r y ,  however. - Id .  

Nothing i n  t h e  l i m i t e d  a u t h o r i t y  i n t e r p r e t i n g  t h e  s t a t e  and f e d e r a l  

a c t s  suppor ts  t h e  p ropos i t ion  t h a t  counsel  must t e l l  everyth ing h e  knows 

about t h e  defendant i n  o r d e r  f o r  t h e  cour t  t o  make a  more informed decis ion .  

Defense counsel  has an e t h i c a l  duty t o  d i s c l o s e  t h a t  which he i s  requ i red  

by law t o  r evea l ,  DR 7-102(A)(3), but  t h e  law apparent ly  l e a v e s  t h e  ex ten t  

of d i s c l o s u r e  t o  counse l ' s  d i s c r e t i o n ;  i . e . ,  t h e  c r imina l  r u l e s  do n o t  

e s t a b l i s h  a b a s i s  f o r  over r id ing  counse l ' s  judgment. 

A s  a ma t t e r  of p o l i c y  and cons t ruc t ion ,  we submit t h a t  t h e  c l e a r ,  

s t rong ly - s t a t ed  d u t i e s  of counsel  t o  b e  l o y a l  t o  h i s  c l i e n t ,  DR 5-107; t o  

zea lous ly  r ep resen t  h i s  c l i e n t ' s  i n t e r e s t s ,  DR 7-101(A); and t o  avoid d i s -  

c l o s i n g  h i s  c l i e n t ' s  s e c r e t s ,  DR 4-101(B), o v e r r i d e  t h e  nebulous and uns ta ted  

no t ion  t h a t  C r R  3.2(b) mandates d i s c l o s u r e  of s e c r e t s  counsel  has  decided 

t o  withhold i n  t h e  b e s t  i n t e r e s t s  of h i s  c l i e n t .  This  p o s i t i o n  i s  not  an 

a f f r o n t  t o  counsel ' s  d u t i e s  a s  an o f f i c e r  of t h e  cour t  a s  long a s  h i s  

p o s i t i o n  is  lawful .  "under t h e  code, t h e r e  i s  no incons i s t ency  between the  

lawyer 's  duty t o  h i s  c l i e n t  and t o  t h e  l e g a l  system. If t h e  lawyer i s  fu l -  

f i l l i n g  h i s  duty  t o  h i s  c l i e n t  'w i th in  t h e  bounds of t h e  l a w ' ,  then without 

ques t ion  he i s  f u l f i l l i n g  h i s  duty t o  t h e  l e g a l  system . . . . I '  Thode, Canons 



6 and 7: The Lawyer-Client Re la t ionsh ip ,  48 Tex. L. Rev. 367, 371 (1970) 

(commenting on EC 7-1 and 7-19). Given t h e  l i m i t e d  a u t h o r i t y  s e t  out above, 

w e  submit t h a t  counsel  a c t s  wi th in  t h e  "bounds of t h e  law" when he exe rc i ses  

h i s  d i s c r e t i o n  a s  t o  p r e t r i a l  r e l e a s e  d i s c l o s u r e s  i n  t h e  b e s t  i n t e r e s t s  of 

h i s  c l i e n t ,  absent  obvious and s e r i o u s  danger t o  unknowing t h i r d  p a r t i e s .  

The preceding a n a l y s i s ,  t h a t  d i s c l o s u r e  is  n o t  "required by law" 

(assuming cour t  r u l e s  were intended by t h e  draftsmen of t h e  Code of Pro- 

f e s s i o n a l  Respons ib i l i ty  t o  be included under DR 4-101(C)(2)), completely 

undermines a p p e l l a n t s '  theory  of l i a b i l i t y .  E t h i c a l  and l e g a l  requirements 

t o  d i s c l o s e  s e c r e t s  a r e  coextens ive ,  according t o  t h e i r  argument and DR 

7-102(A)(3). There i s  no mandatory d i s c l o s u r e  p r o v i s i o n  i n  CrB 3.2; thus ,  

t h e r e  is  no v i o l a t i o n  of DR 7-102(A)(3) and no b a s i s  f o r  c i v i l  l i a b i l i t y .  

CONCLUSION 

Appellants  have argued t h a t  Sanders breached a n  o b l i g a t i o n ,  imposed 

by common law and cour t  r u l e ,  t h a t  would have forced him t o  volunteer  confi-  

d e n t i a l  informat ion  damaging t o  h i s  c l i e n t .  The a l l e g e d  common law duty 

should be l i m i t e d  t o  cases  where it appears beyond reasonable  doubt t h a t  

t h e  c l i e n t  has formed a  f i r m  i n t e n t i o n  t o  i n f l i c t  s e r i o u s  personal  i n j u r i e s  

on an unknowing t h i r d  person. Because t h e s e  f a c t o r s  a r e  no t  p resen t  i n  t h i s  

case,  c i v i l  l i a b i l i t y  should not  be  imposed. CrR 3.2(b) and DR 7-102(A)(3), 

t h e  supposed bases  i n  c o u r t  r u l e s  f o r  f i n d i n g  a  duty t o  d i s c l o s e  damaging 

and c o n f i d e n t i a l  information,  do n o t  r e q u i r e  d i s c l o s u r e .  It fol lows t h a t  

an a t t o r n e y  cannot b e  f a u l t e d  f o r  decid ing n o t  t o  d i s c l o s e ,  when t h a t  

course is i n  t h e  b e s t  i n t e r e s t s  of h i s  c l i e n t .  

The d e c i s i o n  of t h e  Superior  Court g ran t ing  respondent  Sanders' motion 



for summary judgment should be a f f i rmed .  

Respec t fu l ly  submi t ted ,  

. .. . . .  . .  . .. 
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