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Oscar Wilde, one of history’s great wits, defined a cynic as one who “knows the
price of everything and the value of nothing.” n1 The remark works well as a quip
ridiculing those people who devote their lives to market values and providing rhetorical
support for those who choose artistic paths. As a factual statement, however, Wilde’s
definition of a cynic is exactly backwards. Cynicism was a movement in Greek
philosophy that arose in the fifth century, B.C. Its adherents rejected established social
conventions, including wealth, property, family and religion. Viewing money with
disdain, they lived as ascetics. Because they wore tattered clothes and adopted the tactic
of howling in public at practices they considered to be flawed, they were often referred
to as the “dog philosophers.” Contrary to the impression given by Wilde’s quip, the
Cynics believed that true happiness could only be achieved by living a virtuous life, not
by worldly pleasures. To illustrate this point, the story is told that Diogenes, the most
famous of the Cynics, would carry a lit oil lantern during the daytime, holding it up to
people he encountered, to dramatize his search for a virtuous person. n2

Fast forward from Victorian England and ancient Greece to debates about attorneys’
ethics at the end of the twentieth century and the beginning of the twenty-first century.
We hear much talk these days about the “core values” of the legal profession. Bar
leaders emphasize core values of the profession in their speeches. n3 In a bruising
debate over whether the ABA’s Model Rules of Professional Conduct should be
amended to allow lawyers to participate in [*748] Multidisciplinary Practice, the ABA
adopted a resolution relying on the core values of the profession. n4 In another
contentious debate over the ABA Ethics 2000 Commission’s proposals to broaden
exceptions to the ethical duty of confidentiality, opponents of change relied on the core
values of the profession. n5

The thesis of this article is two-fold. First, like Wilde’s quip, reliance on core values
of the legal profession in debates about legal ethics has rhetorical appeal but is

fundamentally misleading. Second, like Wilde’s quip, at a deeper level, reliance on the
core values of the profession often reflects an antimarket, anticompetitive attitude of the
bar that impedes change in rules of professional conduct, including efforts to improve
the delivery of legal services to people of moderate means.

I. A Framework for Analysis of Core Values

Since the ABA adopted the Model Rules in 1983, it has faced several divisive
debates over changes in the rules of professional conduct. One such debate dealt with
Multidisciplinary Practice, or “MDP.” In 1999 and again in 2000, the ABA Commission
on Multidisciplinary Practice recommended that the ABA amend the Model Rules of
Professional Conduct to relax the prohibitions against sharing legal fees and forming
partnerships or other associations with nonlawyers when one of the activities of the
organization is the practice of law. n6 At its July 2000 meeting, by a vote of 314 to 106,
the ABA’s House of Delegates rejected the Commission’s recommendations and
discharged it from further work. n7

While the issue of MDP is usually associated with the “big five” accounting firms
seeking to expand the delivery of professional services to sophisticated clients, the issue
is also important for middle-income clients. Approval of MDPs would open the market
to a wide range of legal services for moderate-income individuals. Lawyers could form
partnerships with social workers, estate planners, financial consultants, real estate
agents, medical providers and other professionals to offer combinations of services
needed by ordinary consumers. n8

[*749] In rejecting MDP proposals the ABA adopted a resolution sponsored by
several state and local bar associations emphasizing the “core values” of the profession.
The resolution read in part:

RESOLVED, that each jurisdiction is urged to revise its law governing lawyers
to implement the following principles and preserve the core values of the legal
profession:

1. Itisin the public interest to preserve the core values of the legal profession,
among which are:

a. the lawyer’s duty of undivided loyalty to the client;

b. the lawyer’s duty competently to exercise independent legal judgment for
the benefit of the client;

c. the lawyer’s duty to hold client confidences inviolate;
d. the lawyer’s duty to avoid conflicts of interest with the client; and

e. the lawyer’s duty to help maintain a single profession of law with responsi-
bilities as a representative of clients, an officer of the legal system, and a public
citizen having special responsibility for the quality of justice.



f. the lawyer’s duty to promote access to justice. n9

The ABA’s reliance on core values of the profession raises an important issue. How
does one evaluate the claim that a proposed rule violates a core value of the profession?
The issue is important because the term core value indicates a value that is central to
what it means to be a lawyer, and not simply a policy choice between differing views
of professional obligations. If a proposed rule violates a core value, it follows that the
proposal must be rejected because it threatens a fundamental tenet of the profession.

To decide whether a professional value qualifies as a core value, | suggest a two-
step approach. First, define precisely the value at issue to eliminate ambiguities and
uncertainties about the meaning and scope of the value. Second, analyze whether the
value qualifies for treatment as a core value. In making this determination, one should
consider both the history and the importance of the value to the professional role.
History of the value is significant because it is to be expected that core values find
expression early in the history of professional ethics. The importance of the value to the
professional role is significant because a value that has only marginal or uncertain
importance hardly qualifies as a core value.

[*750]
11. Undivided Loyalty
“Undivided loyalty to the client” was the first core value the ABA mentioned in its

MDP resolution. The ABA’s conception of undivided loyalty presents definitional,
historical and policy difficulties.

A. The ABA’s Concept of Undivided Loyalty is Ambiguous
The following chart summarizes the most important issues surrounding the scope of a
duty of loyalty to a client:

Issues Involved in Determining the Scope of the Duty of Loyalty

1. Causes of Divided Loyalty:

Other clients

Third parties

System of Justice

Lawyer’s own interests

2. Organizational Extent:

Personal to lawyer but not imputed to other lawyers in organization

Imputed to other lawyers in organization:

Firm-wide

Office-wide

Specialization-wide

Screening permitted

Screening prohibited

3. Duration:

Forever

Forever as to specific types of matters
Time limit

Time limit for specific types of matters
4. Subject Matter:

Direct adversity in particular matters
Matter in which client has economic or other interest that could be affected
Unrelated matters

[*751] 5. Consentability:

After conflict arises

Prospectively

All clients

Sophisticated clients

With advice of counsel

Take the first issue of the possible causes of divided loyalty. A number of conflicts
could undermine a lawyer’s undivided loyalty to a client, such as obligations to other
clients, third parties who are not clients, the system of justice, or the lawyer’s personal
or financial interests. The resolution does not state whether the value of undivided
loyalty encompasses all or only some of these causes. Since the drafters used the word
“undivided” they presumably intended a broad concept of loyalty. Other sections of the
resolution support this reading. Section 1(d) refers to one of these causes: “the lawyer’s
duty to avoid conflicts of interest with the client.” n10 Let us assume, then, that the
drafters intended the expression of the core value of undivided loyalty to be all
encompassing, covering any possible cause.

A requirement that lawyers be free of any obligations except those to the client is
not a core value of the profession because such a concept is fundamentally inconsistent



with a number of well-established professional obligations. Lawyers are not only
representatives of clients, but they are also “officers of the court” n11 with legal and
professional obligations to the system of justice. n12 Indeed, the Core VValues Resolution
recognizes that a lawyer is “an officer of the legal system.” n13 The obligations to the
court include the duty not to present frivolous claims, n14 the duty not to offer perjured
testimony, n15 the duty to disclose adverse legal authority under some circumstances,
n16 and the obligation to refrain from improper communications with judges, jurors and
court officials. n17 Lawyers owe certain duties of fairness to opposing parties and their
counsel. n18 Lawyers have some obligations to third parties including an obligation not
to engage in misrepresentation n19 and to respect the legal rights of [*752] third
parties. n20 Although critics of the rules of professional conduct have complained that
these duties to the system of justice and to third parties should be strengthened, n21 such
criticism does not refute the point that these duties do in fact exist.

Not only do lawyers have obligations as officers of the court, it is also well
established that in some situations lawyers may represent multiple clients. Lawyers may
do so with client consent if the interests are potentially conflicting n22 and may even
undertake representation of clients with actually conflicting interests if there is a
reasonable possibility that the lawyer can assist the clients in resolving those differences
and the clients consent after consultation. n23 In these cases the lawyer has loyalty
obligations to both clients and is prohibited from giving undivided loyalty to either.

The advocates of undivided loyalty will likely respond that the duty of undivided
loyalty is, of course, subject to other legal and ethical obligations. Those limitations are
simply implicit within the concept of undivided loyalty. But this response is insufficient
for two reasons. First, it proves the point that the concept of undivided loyalty suffers
from vagueness and must be more precisely defined. Secondly, it begs the question of
the meaning of undivided loyalty. Although admitting that the concept of undivided
loyalty is subject to legal and ethical restrictions, it provides no criteria for determining
what those restrictions should be.

B. Imputation of Conflicts of Interest Fails the Criteria for a Core Value

Consider the second issue dealing with the scope of the duty of loyalty: organiza-
tional extent. One possible meaning of the concept of undivided loyalty is that the
obligation of loyalty is personal to the attorney who represents the client but does not
attach to other lawyers with whom the lawyer practices. Under this view of loyalty, a
lawyer who is representing a client would violate the principle of loyalty by undertaking
representation of another client against the first client, but no violation of the duty of
undivided loyalty would result if another member of the firm undertook representation
against the client. The current rules of professional conduct do not accept the principle
of personal loyalty, but rather impute the principle firm-wide. n24 My point is not a
statement of what the law of ethics is, but an analytical point. In deciding what we mean
by undivided loyalty, we [*753] need to understand that the concept could apply
personally or vicariously.

Is firm-wide imputation of conflicts of interest a core value of the profession? Some
commentators certainly think so. Larry Fox, a member of the Ethics 2000 Commission,
and one of the staunchest defenders of core values has said, “Imputation is the
foundation stone of the legal profession’s commitment to the core value of loyalty to
clients.” n25 Others are not so sure. Dean Daniel Fischel of the University of Chicago
Law School has referred to the concept as obsolete. n26

An historical examination of imputation sheds light on whether it should be
classified as a core value. The earliest ABA statement of rules of professional conduct
isthe ABA’s Canons of Ethics adopted in 1908. The Canons were amended on a number
of occasions until the Code of Professional Responsibility replaced them in 1969. n27
Nothing in the 47 Canons of Ethics refers to imputed or vicarious disqualification. In
particular, the basic canon on conflicts of interest, Canon 6, makes no mention of the
concept. n28

A concept of imputation first appeared in the Code of Professional Responsibility
in DR 5-105(D). Interestingly, the Ethical Considerations of the Code of Professional
Responsibility, which were drafted to reflect the highest standards of the profession,
make no mention of the concept of imputed or vicarious disqualification. Further, the
courts soon recognized a major exception to the imputation of disqualification under the
Code when a lawyer who did not actually possess confidential information moved
between firms. n29

Prior to 1969 a number of court decisions and ethics opinions recognized the
concept of firm-wide disqualification, but these cases dealt with situations in which the
disqualified lawyer possessed confidential information. n30 They could be read to
support a broad principle of imputation, but they could also be read to support a
principle of imputation only when necessary to protect a fundamental client interest in
confidentiality.

Can a concept that made its first appearance in the formal rules of the profession in
1969, that was ill-defined in the case law, and that was subject to a major exception truly
be viewed as a core value? In [*754] fact, the ABA’s Core Values Resolution does not
mention whether the duties apply firm-wide or are personal to the lawyer. The language
of the resolution, however, makes it appear that these duties are personal since the
resolution refers to “the lawyer’s” various obligations. If imputation were such an
important aspect of loyalty, the resolution would mention it. In addition, a concept of
personal rather than vicarious loyalty is not far-fetched or outrageous. The ABA’s
House of Delegates recently approved the Ethics 2000 Commission’s proposed Rule
1.10(a), which recognizes a limited form of personal, nonvicarious loyalty. The rule
states:

While lawyers are associated in a firm, none of them shall knowingly represent
a client when any one of them practicing alone would be prohibited from doing
so by Rules 1.7 or 1.9, unless the prohibition is based on a personal interest of



the prohibited lawyer and does not present a significant risk of materially
limiting the representation of the client by the remaining lawyers in the firm.
n3l

Under this rule, when a conflict arises from the personal interest of the lawyer, rather
than because of some client interest, the conflict is not imputed to the rest of the firm but
remains personal to the lawyer.

C. The Prohibition on Screening Does Not Constitute a Core Value

Another important issue dealing with the organizational extent of the duty of
loyalty involves screening. The current rules of professional ethics prohibit screening
of a disqualified lawyer except when the lawyer moves from service as a government
lawyer, judge or arbitrator to private practice. n32 The Ethics 2000 Commission
proposed that when a disqualified lawyer joins a firm, the firm could avoid imputation
of the disqualification by screening the affected lawyer. n33 Two members of the
Commission dissented from this proposal n34 and the House of Delegates rejected the
recommendation. n35

[*755] Is a prohibition on screening a core value of the profession? Once again,
we find no mention of the concept of screening in the ABA’s 1908 Canons of Ethics,
nor can the concept be found in the Code of Professional Responsibility. The mention
of screening first appears in Model Rule 1.11, dealing with former government lawyers,
and Model Rule 1.12, applying to former judges and arbitrators. Interestingly, these
sections allow, rather than prohibit, a firm that hires a former government lawyer, judge
or arbitrator who participated personally and substantially in a matter to handle that
matter, provided the disqualified lawyer is screened from participation in the matter,
apportioned no part of the fee, and the former agency is notified so that it can ascertain
compliance with the rule.

Even though the current Model Rules prohibit screening of a disqualified lawyer
except when the lawyer moves from service as a government lawyer, judge or arbitrator
to private practice, courts are divided on the issue of whether screening should be
allowed to prevent disqualification of an entire firm. n36 The Restatement of the Law
Governing Lawyers adopts a qualified view of screening. The Restatement allows
screening when a disqualified lawyer joins a firm but only when the confidential
information held by the personally disqualified lawyer is “unlikely to be significant in
the subsequent matter.” n37

Once again it is inaccurate to characterize the prohibition on screening as a core
value of the profession. The concept found no expression in the rules of professional
conduct until the Model Rules were adopted in 1983. Courts and other authorities are
divided on whether and to what extent screening should be allowed.

In summary, claims that various rule changes would violate a core value of
undivided loyalty to clients are very misleading. The profession does not accept a

general value of undivided loyalty to clients because lawyers owe obligations to the
system of justice, to [*756] third parties and to other clients they represent. Narrower
definitions of the concept of undivided loyalty turn out not to be core values of the
profession because they do not have a firm historical basis and because they represent
policy choices rather than fundamental aspects of the professional role.

I11. Strict Confidentiality

The ABA includes within its list of core values: “the lawyer’s duty to hold client
confidences inviolate.” n38 For years, the ABA House of Delegates has battled over the
scope of the duty of confidentiality.

The current rule on confidentiality, adopted by the ABA in 1983, provides only
limited exceptions. The term “strict confidentiality” refers to a duty of confidentiality
with few if any exceptions. Without client consent, express or implied, n39 a lawyer
may reveal confidential information only “to prevent the client from committing a
criminal act that the lawyer believes is likely to result in imminent death or substantial
bodily harm” n40 or to advance a claim or defense by the lawyer in a matter involving
the client. n41 Lawyers may not reveal confidential information either to prevent or
rectify criminal or fraudulent conduct that would damage or has damaged the property
or financial interests of third persons. The rule prohibits lawyers from revealing
confidential information even to prevent a horrible injustice, such as the execution of an
innocent person. n42

The Ethics 2000 Commission recommended substantial expansion of the exceptions
to the duty of confidentiality. Proposed Rule 1.6 stated:

(b) A lawyer may reveal information relating to the representation of a client
to the extent the lawyer reasonably believes necessary:

(1) to prevent reasonably certain death or substantial bodily harm;

(2) to prevent the client from committing a crime or fraud that is reasonably
certain to result in substantial injury to the financial interests or property of
another and in furtherance of which the client has used or is using the lawyer’s
services;

(3) to prevent, mitigate or rectify substantial injury to the financial interests or
property of another that is reasonably certain to result or has resulted from the
client’s commission of a crime or fraud in furtherance of which the client has
used the lawyer’s services;

[*757]
(4) to secure legal advice about the lawyer’s compliance with these Rules;

(5) to establish a claim or defense on behalf of the lawyer in a controversy
between the lawyer and the client, to establish a defense to a criminal charge
or civil claim against the lawyer based upon conduct in which the client was



involved, or to respond to allegations in any proceeding concerning the
lawyer’s representation of the client; or

(6) to comply with other law or a court order. n43

At its August 2001 meeting the ABA approved the Commission’s proposed exception
in section (b)(1), but rejected the proposed exception in (b)(2) by a vote of 255-151. n44
The Commission then withdrew the proposed exceptions dealing with past wrongful
conduct because their defeat appeared clear. n45 Opponents of the Commission’s
proposals argued that the core values of the profession required a strict duty of
confidentiality subject to as limited exceptions as possible. n46

A. Historical Analysis Does Not Support the ABA’s Position in Favor of Strict
Confidentiality

Does the ABA’s unwillingness to provide broader exceptions to the duty of confidenti-

ality protect the core values of the profession? Historically, the ABA’s current position
does not withstand analysis. Canon 37 of the ABA’s 1908 Canons of Ethics, adopted in
1928, is enlightening. n47 It provided that “the announced intention of a client to
commit a crime is not included within the confidences which he is bound to respect.”
n48 Even more important, Canon 41 provided that lawyers should disclose fraud or
deception that has been practiced on [*758] a court or another party. Canon 41 on the
Discovery of Imposition and Deception provides:

When a lawyer discovers that some fraud or deception has been practiced,
which has unjustly imposed upon the court or a party, he should endeavor to
rectify it; at first by advising his client, and if his client refuses to forego the
advantage thus unjustly gained, he should promptly inform the injured person
or his counsel, so that they may take appropriate steps. n49

In addition, rules of evidence have long recognized a crime/fraud exception to the
attorney-client evidentiary privilege. n50 Under this exception if the client consults a
lawyer for the purpose of obtaining assistance in committing a crime or fraud or uses the
lawyer’s services to carry out a crime or fraud, any communications with the lawyer
regarding such matter are not privileged. n51 It is difficult to claim that confidentiality
regarding client fraud constitutes a core value when the law states that such matters are
not confidential.

Ethical standards in most states also undermine the ABA’s claim that a strict view
of confidentiality is a core value of the profession. The vast majority of states have
adopted confidentiality rules that authorize disclosure under circumstances not currently
allowed by the ABA rule. Only a handful of states follow the ABA’s Model Rule 1.6.
n52 Forty-two states provide that lawyers have discretion to reveal confidential
information to prevent substantial financial injury resulting from a client’s criminal or
fraudulent conduct. n53 A number of states go even further. n54

B. Policy Justifications Do Not Justify Strict Confidentiality

The claim that strict confidentiality is a core value of the profession is not only
weak historically, but it rests on tenuous policy justifications. Advocates of a strict view
of confidentiality have made two arguments in support of their position. One argument
rests on the rights of clients, either legal rights or more broadly defined moral [*759]
rights. The other argument rests on social utility of client confidentiality.

Proponents of a strong view of confidentiality have argued that clients have
constitutional rights to confidentiality based on the Fifth Amendment privilege against
self-incrimination and the Sixth Amendment right to counsel. In Fisher v. United States
n55 the Supreme Court held that the privilege against self-incrimination protected
information that a client had conveyed to a lawyer (1) if the attorney-client privilege
applied to the conveyance of the information from the client to the lawyer and (2) if the
information could not have been obtained directly from the client because of the
privilege against self-incrimination.

Under Fisher, a rule providing lawyers with discretion to reveal confidential
information to prevent or to rectify wrongful client conduct would not violate the
privilege against self-incrimination for several reasons. First, the privilege against self-
incrimination only applies when a client is compelled to give incriminating testimony.
n56 A rule providing lawyers with discretion does not involve any client compulsion.

Second, the privilege only applies when the information would incriminate the
client. If a lawyer revealed information to prevent a crime, there would be no
incrimination because the crime would have been averted, unless a client’s conduct
involved a conspiracy or amounted to criminal attempt. In many cases the client’s
conduct would not rise to the level of either conspiracy or attempt. If the client has acted
or is planning to act alone, the client has not engaged in a conspiracy. If the client is
merely planning some wrongful conduct, perjury or assault for example, but has not
committed an overt act, the client probably would not be guilty of attempt. Similarly,
revelation of information to prevent or to rectify noncriminal but tortious conduct would
also not carry any criminal implications. Disclosure to rectify past criminal conduct
could incriminate the client, but lawyers could use their discretion in this situation to
refuse to reveal this information unless the client were given use immunity. n57

Finally, to the extent the client is seeking to employ the lawyer’s services to commit
a crime or fraud or to the extent the client actually uses the lawyer’s services in the
commission of a crime or fraud, any communications from the client to the lawyer are
not subject to the attorney-client privilege. n58 Under Fisher, when the communication
from the client to the lawyer is not subject to the attorney-client [*760] privilege, the
communication is not protected under the privilege against self-incrimination.

Similarly, the Sixth Amendment right to counsel does not prevent lawyers from
having discretion to reveal confidential information to prevent or to rectify client harm.
First, the Sixth Amendment only applies to criminal cases, and not to civil matters. Even



in criminal cases the right to counsel does not attach until the initiation of adversarial
judicial proceedings. n59 A rule that required disclosure of information prior to that time
would not violate the Sixth Amendment. Even if the attorney were making disclosure
after a right to counsel attached, a Sixth Amendment violation only occurs if counsel’s
conduct falls below the standard of “reasonably effective assistance” and the client
suffers prejudice. n60 If a lawyer disclosed information to prevent or to rectify client
harm pursuant to a rule of professional conduct authorizing such disclosure, it would be
difficult to argue that the lawyer’s conduct fell below the level of reasonably effective
assistance. Indeed, in Nix v. Whiteside n61 the Supreme Court held that a criminal
defendant’s Sixth Amendment right to counsel was not violated when his lawyer
threatened to disclose to the court, pursuant to Model Rule 3.3, the client’s intention to
commit perjury. The Court held that defense counsel’s actions fell “well within accepted
standards of professional conduct ... acceptable under Strickland.” n62

A broader statement of the clients’ rights argument focuses on moral rather than
legal rights. n63 Under this view, the client’s moral rights to privacy and autonomy
justify an obligation of confidentiality. n64 But moral philosophy recognizes that rights
such as privacy and autonomy may be limited in various situations, in particular when
aperson intends to harm others. n65 Thus, neither constitutional nor moral rights justify
a strict rule of confidentiality.

The social utility argument for confidentiality claims that if clients are encouraged
to reveal confidential information, including information about wrongdoing, lawyers
will be in a position to dissuade them from wrongful conduct. Under this view a rule of
confidentiality is more likely to prevent or to rectify harm than a rule authorizing
disclosure.

[*761] The social utility argument is based on assumptions that are both unproven
and of doubtful validity. n66 The argument assumes that clients will be deterred from
seeking legal advice or from providing lawyers with complete information about past
or prospective wrongful conduct if lawyers have discretion to disclose information to
prevent or to rectify such conduct. Clients seeking to conform their conduct to the law
but uncertain about what the law requires are unlikely to be deterred from seeking legal
advice simply because lawyers have discretion to reveal confidential information to
prevent or to rectify wrongful conduct. These clients will seek advice to comply with
the law. On the other hand, clients who are seeking to use the lawyer’s services
instrumentally to achieve their ends, whether they violate the law or not, may be
deterred from seeking legal advice, but this deterrence is probably socially desirable.
Without the assistance of counsel it may be more difficult for them to obtain their ends
through violation of the law. n67 In addition, even the staunchest supporters of
confidentiality agree that lawyers should be allowed to reveal confidential information
to defend themselves against charges of wrongdoing. n68 Clients seeking legal advice
must, therefore, assume that if they reveal information about their wrongful conduct, a
lawyer might under some circumstances divulge this information. Expanding the scope
of the exceptions to the duty of confidentiality is unlikely to have much effect, if any,

on client incentives to consult with counsel. Limited empirical studies of attorney-client
confidentiality lend little support to the need for strict confidentiality. n69 Finally, some
states, most notably New Jersey n70 and Florida, n71 require lawyers to disclose [*762]
confidential information to prevent harm in various situations. Lawyers in these states
are not crying out in anguish that these rules of ethics have crippled their ability to
function as professionals. n72

Thus, as is the case with undivided loyalty, the ABA’s conception of confidentiality
does not protect a core value of the profession. Indeed, the ABA’s action with regard to
confidentiality is even less defensible than its position on loyalty. The scope of the duty
of loyalty is at least unclear. With regard to confidentiality, the ABA’s position violates
a core value of the profession included in its original rules of ethics requiring lawyers
to reveal fraud or deception that has been practiced on a court or third party. Even
worse, under the lawyer protection exception n73 to confidentiality, the current
confidentiality rules allow a lawyer to reveal the information to protect the lawyer’s own
interests but not when others are the victims of fraud.

IV. Delivery of Legal Services

The ABA Core Values Resolution lists as one obligation the “lawyer’s duty to
promote access to justice.” n74 Many studies have documented a substantial need for
legal services by both poor and moderate-income Americans. Approximately eighty
percent of the legal problems of the poor and forty to sixty percent of the legal issues
facing middle-income individuals go unmet. n75

Despite this well-recognized need, evidence indicates that the problem is getting
worse. Federal funding of the Legal Services Corporation, the primary vehicle for
delivery of civil legal services to low-income individuals, has languished and the
program has been mired in political controversy for years. n76 Recent surveys indicate
that [*763] the private bar does not provide significant pro bono services. n77 The
August 17, 2000, issue of the New York Times comments on the dramatic decline in the
number of pro bono hours donated by major law firms. n78 In 1992, the top ranking
firm, Arnold & Porter, averaged 220.6 pro bono hours per lawyer. n79 By contrast, in
1999, the top ranking firm, Covington & Burling, averaged 105.5 pro bono hours per
lawyer. n80 Arnold & Porter, now number three on the list, declined to 89.3 hours per
lawyer. n81 Why the decline? Esther Lardent, the director of the pro bono institute at
Georgetown, notes that the number of billable hours for lawyers has increased from
1700 a few years ago to an average of 2200 to 2300. n82

A. Historically, Rules of Ethics Have Done Little to Promote Delivery of Legal
Services

In light of this historical background, does the profession have a core value of a
duty to promote access to justice? Historically, the Bar has barely recognized the need
for delivery of legal services. The 1908 Canons said very little about promotion of



access to justice. Canon 4 stated: “A lawyer assigned as counsel for an indigent prisoner
ought not to ask to be excused for any trivial reason, and should always exert his best
efforts in his behalf.” n83 Canon 29 provided that a lawyer “should strive at all times
to uphold the honor and to maintain the dignity of the profession and to improve not
only the law but the administration of justice.” n84 Similarly, the 1969 Model Code of
Professional Responsibility did not contain a disciplinary rule on the duty to promote
access to justice, relegating the concept to the ethical considerations, which were purely
aspirational. n85 The 1983 version of the Model Rules included an aspirational
statement: “A lawyer should render public interest legal service.” n86 In 1993 the ABA
House of Delegates voted to amend the rule to provide a standard of [*764] 50 hours
per year of pro bono service a substantial majority of which should be directed to
persons of limited means, but the standard remained voluntary. n87 The Ethics 2000
Commission considered but finally rejected the concept of mandatory pro bono. n88
Some states have considered proposals for mandatory pro bono. The report of the
Marrero Committee in New York represents probably the most well known, fully
developed of these proposals. n89 But no state has adopted such a requirement. In fact,
only a few states have adopted rules requiring lawyers to disclose the number of pro
bono hours they render. n90 The Ethics 2000 Commission also refused to recommend
a disclosure requirement. n91

B. The ABA Has Ignored Proposals by Its Own Commission to Lessen
Restrictions on the Unauthorized Practice of Law

Not only has the bar refused to impose a professional obligation to assist in the
delivery of legal services, the bar has actively resisted efforts to provide those services
from other sources. The most direct way to improve delivery of legal services to
moderate-income individuals is by relaxing the restrictions on the unauthorized practice
of law. In 1994 the ABA-sponsored Commission on Nonlawyer Practice issued a report
describing the activities of “legal technicians” (nonlawyers providing legal services
without supervision by lawyers) in the following areas: federal and state administrative
agency practice, immigration practice, federal and state taxation, specially authorized
practice in certain courts, housing disputes, family law, real estate, independent claim
adjusters, debt collection, debt counseling and general practice. n92 In August 1995 the
commission issued a second report, “Nonlawyer Activities in Law-Related Situations,”
in which it found that, with adequate protection for the public, nonlawyers had an
important role to play in delivery of legal services to the public. The commission
recommended that the ABA reconsider its ethics rules and policies in a variety of areas,
including those governing the unauthorized practice of law. In particular, the [*765]
commission concluded that for many, legal services regulation of nonlawyers rather than
prohibition was in the public interest. The commission also summarized various areas
inwhich states might consider regulation, including age, experience, education, training,
recordkeeping, continuing education and admission examinations.

The organized bar has responded to this ABA report by ignoring it. In fact, the

typical response of the bar to a recommendation to lessen restrictions on the unautho-
rized practice of law is just the opposite: to strengthen enforcement efforts. In this
regard, it is interesting to note the ABA’s Core Values Resolution includes the
following: “Jurisdictions should retain and enforce laws that generally bar the practice
of law by entities other than law firms.” n93 Deborah Rhode has concluded that
meaningful progress in removing restrictions on the unauthorized practice of law is
likely to require reduction of bar control of the process. n94

V. Exclusive Authority of Courts to Regulate the Practice of Law

The position of the organized bar against relaxation of restrictions on the
unauthorized practice of law is closely related to a more general issue: Do courts have
the exclusive authority to regulate the practice of law? Professor Wolfram has labeled
the claim of exclusive judicial authority to regulate the practice of law as the negative
inherent powers doctrine. n95 In 1989, the ABA House of Delegates took a firm position
on this issue much like the Core Values Resolution in connection with the MDP debate.
The ABA House of Delegates adopted a resolution providing that the ABA “opposes the
regulation of the practice of law by executive or legislative bodies, whether national,
state or local.” n96

The negative inherent powers doctrine dramatically limits the power of state
legislatures to make changes that they believe would improve the delivery of legal
services to moderate income individuals. Moreover, the doctrine does not simply limit
legislative attempts that directly affect court proceedings; it also applies to administra-
tive proceedings and to transactional matters that do not involve [*766] appearance
before tribunals. Two recent cases illustrate the impact of the doctrine.

A. Recent Cases Show the Broad Scope of the Negative Inherent Powers
Doctrine

Turner v. Kentucky Bar Association n97 involved the constitutionality of a
Kentucky statute that was enacted as part of a comprehensive reform of the state’s
workers’ compensation system. One goal of the reform was to make claims resolution
more administrative and less dependent on formal litigation. The legislation created a
Division of Ombudsman and Workers’ Compensation Specialist Services. n98 In
addition, the General Assembly passed another provision which stated, “Notwithstand-
ing any provisions of law to the contrary, the provisions of this chapter shall not be
construed or interpreted to prohibit nonattorney representation of injured workers
covered by this chapter.” n99 After the legislation was passed, the Kentucky Bar
Association adopted an ethics opinion advising that nonlawyers may not represents
clients before the Department and nonlawyers may not serve as workers’ compensation
specialists because such activities constitute the unauthorized practice of law. n100

The Kentucky Supreme Court held that under the state’s constitutional provisions
and prior decisions of the court, the Supreme Court had exclusive authority over the



practice of law. n101 The court did recognize, however, the possibility of a limited
degree of legislative action under the principle of comity:

“*The correct principle, as we view it, is that the legislative function cannot be
so exercised as to interfere unreasonably with the functioning of the courts, and
that any unconstitutional intrusion is per se unreasonable, unless it be
determined by the court that it can and should be tolerated in a spirit of
comity.’

Undoubtedly, the separation of powers principles strictly prohibit the
legislature from infringing upon the judiciary’s exclusive power to make rules
governing the practice of law, court procedures, and any exceptions thereto.”
n102

Based on this principle, the court found that Section 342.320(9) of the legislation, which
authorized nonlawyers to appear before the Department, was unconstitutional: [*767]

“In the case at bar, the legislature has authorized non-attorneys in the
Department to act as legal representatives in workers’ compensation cases.
This is not within its purview. The legislature has no power to make rules
relating to the practice of law or create exceptions to the settled rules of this
Court. Thus KRS 342.320(9) is unconstitutional.” n103

The court also held that it would not recognize the legislation under the principle of
comity because it was not a “‘statutorily acceptable’ substitute for current judicially
mandated procedures.” n104

The Virginia case of Fearsv. Virginia State Bar n105 involved the constitutionality
of legislation authorizing nonlawyers to perform a variety of real estate closing and
settlement services. The plaintiffs, a Virginia attorney who specialized in real estate
practice and an association of real estate attorneys, sought a declaratory judgment that
the Virginia Consumer Real Estate Settlement Protection Act (“CRESPA”) was
unconstitutional. n106 The act authorized “settlement agents” to provide a variety of real
estate closing and settlement services. Settlement agents may be lawyers or nonlawyers
so long as they comply with the provisions of the act. n107 The act provided for
regulation of settlement agents and preempted court rules that would otherwise prohibit
their activities: “Notwithstanding any rule of court to the contrary, a settlement agent
operating in compliance with the requirements of this chapter or a party to the real estate
transaction may provide escrow, closing or settlement services and receive compensa-
tion for such services.” n108 Settlement agents were required to be licensed and meet
certain requirements for financial responsibility, including malpractice insurance and
fidelity and surety bonds. n109 The act directed the Virginia State Bar, in consultation
with the Virginia State Corporation Commission and the Virginia Real Estate Board, to
promulgate regulations establishing guidelines for [*768] settlement agents to avoid
the unauthorized practice of law in conjunction with providing escrow, closing and
settlement services. n110

The court rejected the plaintiff’s constitutional claims based on the special

legislation clause of the Virginia constitution and claims based on the Due Process and
Equal Protection clauses of the United States Constitution. n111 It then turned to the
separation of powers challenge.

The Attorney General argued that CRESPA did not amount to an attempt to regulate
the practice of law because CRESPA expressly defined escrow and settlement services
as “administrative and clerical” rather than the practice of law. The court found this
argument “untenable” because the Virginia Supreme Court, not the legislature, had the
inherent power to determine what constituted the practice of law. n112 The court then
proceeded to examine the activities that settlement agents were allowed to perform
under the act n113 to determine if they constituted the practice of law. n114

After examining each of the activities authorized for settlement agents, the court
found that some of the activities clearly did not amount to the practice of law n115 while
some were too vaguely defined to make a facial determination as to whether they
amounted to the [*769] practice of law. n116 However, the court concluded that two
of the activities listed in the statute did involve the practice of law: “In summary, a
person or entity licensed and acting under CRESPA necessarily practices law whenever
he or she determines that all closing documents conform to the parties’ contract
requirements or ascertains for the purposes of closing that the lenders’ instructions have
been satisfied.” n117

Having determined that the statute did in part attempt to regulate the practice of law,
the court turned to the question of whether the statute was unconstitutional. The court
noted that the purpose of the separation of powers doctrine was to prevent the exercise
of the whole power of one department by another. The doctrine did not prevent some
overlapping regulation. n118 Under the police power, the legislature had the power to
regulate professions so long as its regulation was confined to the public’s health, safety,
morals or welfare, while the courts had the power to regulate the legal profession to
maintain integrity and confidence in the judicial system. n119 Nonetheless, for the
judiciary’s power to have meaning it must necessarily displace the power of the
legislature within its sphere of action. Despite this analysis the court still denied
plaintiffs relief. The Virginia Supreme Court had previously adopted the state bar’s
unauthorized practice opinion number 183. That opinion excluded from the unauthorized
practice of law the activities of settlement agents who were duly qualified and registered
under CRESPA. Thus, in an odd twist to an opinion that seemed to have reached the
point of declaring CRESPA unconstitutional, the court found that the legislation could
not be upheld on its own, but that it had legal effect by virtue of the Virginia Supreme
Court’s adoption of the legislation through the bar’s ethics opinion. n120 Under this
analysis the Virginia Supreme Court would, of course, be free to withdraw the authority
of nonlawyers to act under CRESPA.

B. Historically, A Number of Courts, Including the Supreme Courts of
California and New York, Have Rejected a Broad Negative Inherent Powers
Doctrine



Is exclusive judicial authority over the practice of law a core value of the
profession? Historically, many state courts, perhaps a majority, have claimed the
exclusive authority to regulate the practice of law. n121 But assertion of such a power
is far from uniform. In a number of important states, including California and New
York, extensive [*770] legislative regulation of the practice of law exists. n122 Courts
in these states have been willing to uphold such legislation even when it goes so far as
to affect directly the court’s power to discipline lawyers. For example, in In re
Paguirigan n123 the California Supreme Court stated:

“We long have recognized the Legislature’s authority to adopt measures
regarding the practice of law... . This pragmatic approach is grounded in this
court’s recognition that the separation of powers principle does not command
a [Jhermetic sealing off of the three branches of Government from one
another.” n124

Similarly, in Forti v. New York State Ethics Commission, n125 the New York Court
of Appeals stated:

“Plaintiff Forti’s separation of powers claim rests on the erroneous assumption
that only the judiciary may regulate the practice of law, so that any legislative
attempt to impose restrictions on attorneys’ practices would be a usurpation of
judicial power. In fact, the Legislature can - and does - regulate many aspects
of the practice of law in this State (see, Judiciary Law art. 15). Indeed, the very
power of this court to prescribe rules for the admission of attorneys is [*771]
derived from the Legislature (see, Judiciary Law 53; see also, 90 [authorizing
the Appellate Divisions to administer character and fitness, as well as
disciplinary, procedures] ).” n126

The Restatement of the Law Governing Lawyers does not take a position on the
issue, but the Reporter’s Note to Section 1 criticizes broad claims of exclusive judicial
authority to regulate the practice of law:

“Claims of such sweeping judicial power over lawyers, exclusive of the
other branches of government, are unpersuasive. They first appear in American
jurisprudence only late in the 19th century. The concept has sometimes been
asserted in situations in which there was no discernibly vital interest of the
judicial branch in the claim of regulatory power over lawyers. Those extreme
assertions are probably rooted in inter-branch politics in a jurisdiction and in
its particular traditions of state constitutional law. They are undoubtedly often
a reflection of the view of the court that the particular legislative intervention
is an excessive or simplistic response to a complex problem. In some few
states, a claim of exclusive competence to regulate lawyers is more firmly
based on state constitutional provisions explicitly conferring on the judiciary
the power to regulate lawyers.” n127

C. Policy Justifications for the Negative Inherent Powers Doctrine Are Weak

Not only is the historical claim of exclusive judicial authority to regulate the
practice of law doubtful, but, as a matter of policy, the claim is weak. Some legislative
attempts to regulate the practice of law or to deal with internal court affairs might be so
extreme that courts would be compelled to act in order to maintain their basic functions.
For example, if a legislature were to attempt to specify methods of judicial deliberation
by making judicial conferences subject to open meetings laws, a court could properly
declare such legislation unconstitutional. n128 But barring such extreme cases, it is
difficult to see how legislative action undermines basic judicial functions.

Take, for example, the Virginia legislation discussed above which authorizes
nonlawyers to handle real estate transactions. In what way does such legislation
undermine any basic function of the judiciary? To say that such legislation attempts to
regulate the practice of law begs the question. A proponent of exclusive judicial power
might [*772] argue that such legislation could lead to public confusion between
lawyers and nonlawyers, but well-drafted legislation could avoid this problem by
prohibiting nonlawyers who perform real estate functions from holding themselves out
as lawyers and by requiring their advertisements to disclaim that they are lawyers or
admitted to practice law. If the legislation did not contain such restrictions, a court could
employ the positive inherent powers doctrine to impose the requirements without
invalidating the legislation. n129

A proponent of the negative inherent powers doctrine could argue that consumers
will not understand such disclaimers and will be unable to appreciate the value of having
a lawyer. Such claims do not, however, have any empirical support. Further, there is no
reason to believe that courts are in any better position than legislatures to make the
determination of whether the need for consumer protection requires prohibition of
certain activities rather than disclosure coupled with some form of regulation. Indeed,
good reasons exist to believe that courts are not in as good a position as legislatures to
make such evaluations. Judges are, after all, drawn from the practice of law and will
more likely be willing to protect the interests of lawyers than legislative bodies, which
are more representative of the public.

The Reporter’s Note to the Restatement of the Law Governing Lawyers also
expresses a skeptical view of the policy arguments in favor of a broad negative inherent
powers doctrine:

“It should not be considered such an intrusion for an administrative agency to
regulate the conduct of lawyers in matters pending before the agency or for the
legislative branch to regulate the activities of lawyers who appear before or are
members of it. Moreover, general regulation of lawyers by the legislative or
executive branch that does not substantially differ from similar regulation
applicable to members of other professions should not be considered to violate
separation-of-powers principles. The legislature speaks for the whole electorate
and can coordinate state policies concerning lawyers with other policies,



although it cannot provide the continuing, detailed, and informed involvement
that courts can, and it may be swayed by transient complaints.” n130

The policy argument against exclusive judicial authority over the practice of law
finds support in the practice of the federal courts. The federal courts have never claimed,
as against Congress, the broad negative inherent powers doctrine claimed by some state
courts. In 1866 in Ex parte Garland, n131 the Supreme Court stated that “the legislature
may undoubtedly prescribe qualifications for the office [of [*773] lawyer].” n132
Congress has enacted many statutes that regulate the activities of lawyers. For example,
as a result of complaints about solicitation by lawyers following aircraft disasters,
Congress enacted legislation prohibiting solicitation by lawyers within 45 days after a
disaster. n133 Rules of procedure in the federal courts are subject to Congressional
disapproval under the Rules Enabling Act. n134 Many federal administrative agencies
including the Social Security Administration n135 and the Internal Revenue Service
n136 provide that nonlawyers may appear before agencies. None of these intrusions into
regulation of the practice of law seem to have undermined the power of the federal
judiciary to any significant degree.

In summary, like the claimed core values of undivided loyalty to the client, strict
confidentiality, and promotion of access to justice, the contention that the judiciary has
the exclusive authority to regulate the practice of law cannot withstand either historical
or policy analysis.

VI. Conclusion

This article has focused on four claimed “core values” of the legal profession:
undivided loyalty, strict confidentiality, promotion of access to justice, and exclusive
judicial authority to regulate the practice of law. It has suggested that in deciding
whether a value qualifies as a core value of the profession two issues are significant.
First, what is the historical basis of the value? Second, how central is the value to the
functioning of the legal profession? In each of the four instances considered in this
article, the claimed value does not withstand analysis.

The concept of the core values of the professional has been more a rhetorical tool
than a useful basis for analysis of proposed changes in [*774] rules of professional
conduct. At a deeper level the appeal to core values has been used in an effort to
maintain professional independence from other regulatory forces and to help sustain a
professional monopoly over the delivery of legal services. n137 The profession is not
well served by this rhetoric. It supports the claims of critics of the profession who assert
that the profession cannot be trusted to regulate itself in the public interest. Moreover,
it places the profession in the position of arguing that market forces are irrelevant to the
debate over ethics. They are not. Lawyers function in a competitive market place.
Although the ABA took a strong stance against MDPs, market forces are undermining
the ABA’s action and reducing its position to one of irrelevance. n138 Similarly, in
many jurisdictions, market changes, particularly the development of title insurance, have

marginalized lawyers in real estate transactions. n139 The profession would be much
better served by fostering realistic debates that take into account a full range of values,
including market values, rather than by using the rhetoric of core values as a kind of
veto over change in rules of professional conduct.
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