April 17-18, 1998
PROPOSED RULE 1.6 - 2d Draft

(a).Before or within.a reasonable time after agreeing 1o represent a dient in a matter, alawyer who has
not previoudy represented the client shal consult with the dlient about the lawyer’ s obligations to
protect information relating to the representation and the circumstances in which the lawyer will be
required or permitted to reved or use such information to the disadvantage of client.

(b) 8 Unless the dlient gives informed consent, or the disclosure or use is permitted by paragraph (¢)
or.required by paragraph (d), alawyer shdl not

(1) reved information relating to the representation of a client, except for disclosuresthat are
impliedly authorized in order to carry out the representetion; or

(2) use such information retating-to-representation-of-achent to the disadvantage of aclient; or

(3).use such information for the advantage of the lawyer or another person, unlessthe
information is generdly known,

client aspermittedby Rules ., . and or if-andtwhenbut-enty to the extent that, the lawyer
reasonably believes, after reasonable inquiry, that the disclosure of such information is necessary

(1) to prevent the-chentfrom-committing-a-criminal-eet |0ss of life, or serousilinessor. bodily
harm,.or criming. sexud abuse, that the lawyer believes, after reasonable inquiry,. islikey to
edit-rtmminent-desth-or-sabstantia-bodiy-harr be suffered by a person; or

(2).to prevent or rectify what the lawyer [knows] [has reason to bdieve] to be the wrongful
imprisonment of a person ferafetony: or

(3).to prevent substantial injury to the financid_or property interests of aperson [or aclass of
amilarly Stuated persong| if the lawyer reasonably bdieves, after reasonable inquiry, that there
isaganificant likelihood that such injury will result from past, continuing, or intended conduct of
the client [or athird person] that the lawvyer knowsis crimind_or fraudulent,

(4) to rectify or mitigate substantia injury to the financia or property interests of aperson [or a
class of amilarly Stuated persons] that the lawyer [knows] [has reason to believe] has been

represented the dient] [the lawyer’ s services were utilized by the client in furtherance of the
crime or fraudl; or




(5).{B)2) to egtablish

(i) a reasonable defense to a complaint against the lawyer, or another lawyer

participating in the representation of the dlient, that is submitted to or ingtituted by a
disciplinary authority and relates to the representation of the client; or

(6). to enable the lawyer to

(i) respond candidly and completely to a request for information about the

lawyer who is currently representing the former dient in the same or asubstantialy
related matter; or

(i1) secure confidentid legd advice from another |awyer about the lawver's
compliance with these Rules or other law in connection with the representation of the

(iii) identify conflicts of interest that may arise because of the lawyer'scurrent  or
proposed association with alaw firm; or

(iv) advise persons with whom the lawyer has previoudy communicated on behdlf
of the dlient that the lawyer is no longer representing the dient; or

(v) disaffirm a communication the lawyer has previoudy made on behdf of the dient
that the lawyer [knows][has reason to believe] isfase or mideading.

(d) A lawyer shall reved information relating to the representation of aclient to the extent the lawyer

(1).to comply with Rules | , , , s and

(2).to comply with an order of atribund, adminigrative agency or alegidative body requiring




disclosure but only to the extent finaly ordered to.do so by the tribund, agency .or body after
the lawyer has asserted on behdf of the dient dl._non-frivolous dlams thet the information
souaht by the tribund or agency. is protected againg disclosure by the attorney-client privilege
or other applicable law [and has exhausted the client’ s rights to apped adverse rulings on the
dient' sdams];.and

(3).to.comply with other law, provided, however, that alawyer may refrain from making such
disclosureif the lawyer [has.a non-frivolous reason to believel[has reason to believel, after
reasonable inquiry, thet the law in question does not |egdly obligate the lawyer to makethe
disclosure in question;. and

(e). Prior to disclosing such information. as permitted by paragraph (c), or as required by paragraph. (d),
alawyer shal. if reasonably fessble,

(1) advise the client to take such action, or refrain from taking such action, asthe lawyer
reasonably believesis necessary 1o accomplish the purpose for which the lawyer would
otherwise be permitted to disclose information relating to the representation of the client; and

(2).consult with the client about the consequences of the dlient’ s fallure to do 0. including
whether and to what extent the lawyer is required or permitted by these Rules to disclose or use
information relaing to the representation to prevent or rectify the harmful consequences of the
act;and

(3). provide the client with reasonable advance notice of the lawyer’ s determination to make the
disclosure in question.,

(N.A lawyer shdl act with reasonable care to safequard information reating to the representation of a
client againg inadvertent or unauthorized disclosure by the lawyer, by other persons who are
participating in the representation of the dlient and who are subject to the lawyer’ s supervision, [or by
any. other person to. whom the lawyer has provided such information,]

Comments

Guiddinesfor Interpretation and Application




[1] 4 A fundamentd principlein the client-lawyer relationship is that, in the aosence of
the client’ sinformed consent, the lawyer will not reved information relating to the representation
and aso will not use such.information to the disadvantage of the client or for the improper
advantage of the lawyer or athird person. This contributes to the trust and confidencethat isa

conduct. This protection aso recoanizes that the right to prevent and control the dissemination

of information about one' s affairsis an important individua right that a person in need of legd
representation should not be required to surrender just because he or she must share private
information with the lawyer. in order to secure effective legd assgtance.. The protections
afforded the client by this Rule, then, demonstrate respect for the autonomy of the dlient asan
individud. 1n.connection with the use by the lawyer of information related to the representation
of aclient, thisrule dso reinforces the lawyer’ s duties to be loya to the client and to respect the
client’s proprigtary interests in such.information.

Information Related to the Representation of a Client

[2]. This Rule governs the disclosure or use by alawyer of information reating to the
representation of a dlient during the course of the lawyer’ s representation of the client.. See
Rule 1.0 for the duties alawyer owes to a prospective client. . See Rule 1.9 for the lawyer’s
dutiesto former clients.

[3] “Information relating to the representation of a dient” indudes any information
related to the subject matter of the representation without regard to its source and the timing of
its. acquigtion by the lawyer. . Information relating to the representation of a dlient dso incudes
any_information about the client or the client’ s affairs provided to the lawyer by the dient or
that the_lawyer acquires during or by virtue of the lawyer’ s representation of theclient. If a

representing the client, was acquired from sources other than the client prior to the lavyer’'s

representation of the client, and was not otherwise acquired by virtue of the representation,
such information would not be protected by this Rule,

[4] In most casesit will be easy for alawyer who is representing a dient to determine
whether information about the client is protected by this Rule. . If the dlient is the source of the
information, for example, _it.is protected whether or not it relates to the subject matter of the
representation.. Smilarly, if the information is the result of the lawyer’ s efforts to marsha




information needed for the representation of the client, it is protected even thouagh some of the
information acauired might not relate to the subject matter of the representation. With respect to
information about the dient thet is neither provided to the lawyer by the dlient nor acquired by

specific red estate transaction or a plantiff in a specific lawsuit. In other cases, the scope of the
lawyer’' s representation of aclient may embrace dl legd matters arising.in the course of the
client' sbusness. The lawyer handling asindle sde of red esate for aclient, for example, will

provided to the lawyer by the client, or that was gathered through the initiative of the lawyer,
But if athird person.who did not know the |awyer was representing the client informed the
lawyer thet the client was endaged in another unrelated transaction, such information would not
be information related to the lawyer’ s representation of the client and would not be protected
by this Rule. If,.on the other hand., the same person derted the lawyer to a defect in the title to
the property that was the subject matter of the lawyer’ s representation, the information about
the title defect would be protected by this Rule because it relates to the subiect matter of the
representation. The lawyer with a generd retainer, however, will have to comply with this Rule
with respect to any information the lawyer receives about the dient.. Smilarly, alawyer
employed in acorporation’ s legd. department must treat dl information about the organization
asprotected by thisRule.

[5] Information related to the representation of aclient includes but is not limited to

information that is protected againg discovery by the attorney-client privilege or the work
product rule. Althouah not protected by either the attorney-client privilege or the work-
product rule, for example, an unsolicited |etter sent to alawyer by athird person.is protected by
this Rule if the information.in the |etter relaes to the lawver’ s representation of aclient.
Smilaly, the dient’sidentity, and information.about fee arrangements between the lawyer and
client (or athird person) are protected asinformation relating. to the representation of the client,




The sameistrue for what the lawyer may observe while representing the dient. Information
related to the representation may. cons st of facts, opinions about facts and law, and information
about the law, aswell as communications aoout such facts, opinions, and information.

[6]. This Rule. unlike the attorney-client privilege, does not differentiate between
information provided to the lawyer. in his.or her capacity as.alawyer rather than in some other
capacity in which the lawyer may Smultaneoudy be serving the dient. If the information is
rdated to a matter in which the lawyer is representing an organization as alawyer or is provided
to the lawver by an organizationd condtituent during the lawyer’ s leod representation of the
organization,. it does not matter for purposes of this Rule that the lawyer is provided or acquires
the information in the lawyer’ s dud_ capacity as a director or non-legd officer of the
organization. Because the avallability of the attorney-client privilege may depend on whether

the lawyer was playing & the time the information in question was acquired.

[7] Organizationa dients, including governmenta agencies, are entitled to the protection

informeation related to the representation of the organizationd client. Thus, by way of example,
if an organizationd client requestsits lawyer to investigate alegations of wrongdoing, interviews
made in the course of that investigation between the lavyer and the client's employees or other
congtituents are covered by Rule 1.6. The lawyer’ s duty to protect this information, however,
isaduty owed exclusvely to the organizationd client.. \With respect to disclosure of such
information to persons not associated with the organization, or the use of such information to the
disadvantage of the organization or the advantage or persons not associated with the
oroanization, the lawyer must secure the informed consent of a duly authorized organi zationd
condituent. See Rule 1.13 for the lawyer’ s duties to the organizationa _client with respect to
disclosure within the organization of information relating to the organization' s representation.

[8].If alawyer is representing multiple dientsin.amatter in accordance with the
requirements of Rule 1.7, each client is, in the absence of informed consent to the contrary,
entitled to the full_protection of thisRule. Information related to the joint representation will be
deemed related to the representation of each client even if the source of the information was
another dient. See Comment [17] for the extent to which the lawver isimpliedly authorized to
shareinformation provided by one of the jointly represented clients with the other clients.. See
Comment [ ] toRule 1.7 and Rule 2.2 for quidance with respect to the resolution of conflicts

disclose to the other jointly-represented _ dientsinformation relating to the joint representation
that the other clients need to know in order make informed decisons about the representation.,
Unless permitted or required by this Rule to disclose information without consent of the clients,
alawvyer who.isjointly representing multiple dients or serving. multiple dients as an intermediary




must consult with and obtain the consent of each of the clients before disclosing protected
informetion to third persons.

[9] Occasondly, in connection with the representation of a dient, the lawyer will be
provided information by athird person on the express or implied condition that, absent the
informed consent of the third person, such.information will not be disclosed by the lawyer, used
to the disadvantage of the third person,.or used for the advantage of persons other than the
lawyer’ sdient. Thisis.common, for example, in.connection with ajoint defense consortium.in
which severd clients, each represented by separate counsdl, agree to share information in
connection with ametter in which they have a common interest, . Even thouah the information
may_be adbout the third person, such information.is information rel ated to the representation of
the client and the client is entitled to the full_protection of this Rule with respect to the lawyer’'s
disclosure or use of the information. [See Rule [4.5] for the duties of the lawyer to the person
who provided the information to the |awyer.]

[10] [Alternative Al A dlient may be represented by alaw firm and in the course of that
representation some lawyers associated with the law firm will acauire information related to the
client’ s representation.. This knowledge is not imputed to other lawyers associated with the law
firm.. When adient is represented by alaw firm, however, dl lawyers associated with the firm
who know or have reason to bdieve that the firm is representing the client and who actudly

thouah they are not participating in the firm’ s representation of the dlient. Thisis because the

dient’ sretention of the firm entitles the dient to expect loyaty and confidentidity from dl
persons associated with the firm who know the firm is representing the client. 1t would not be
reasonable, however, for adlient to expect that the firm notify dl_of its lawyers and employees
that the firm has undertaken the representation of the client. . Indeed many clients might prefer
such.information not be shared beyond those lawyers who are participating.in the client’s
representation or who need to know of the representation for the purpose of monitorina for
conflicts of interest. In.rare

disclosure or use of such information without the informed consent of the dlient would not
violaethisrule]

[101[Alternative B] A dient may be represented by alaw firm and in the course of that
representation some lawyers associated with the law firm will acquire information related to the
client’s representation.. The knowledae of these lawyers is not imputed to other lawyers
asciated with the law firm. When a dient is represented by alaw firm, however, dl lawyers




expect loydty and confidentidity from all persons associated with the firm.. To quard againgt
inadvertent violations of thisrule, lawyers associated with law firms need to know the identity of
al_dlients being represented by the firm, and law firm partners must act reasonably to provide
thisinformation to al lawyers associated with firm.]

[11] In some cases, lawyers who are neither partners nor full-time employees of alaw
firm.will enter into aworkina relationship with the law firm.in connection with the representation
of one or. more of thefirm's dients.. Such alawyer.or law firm might be a co-counsd in asndle
matter.or be an “of counsdl” lawyer who frequently assgtsin the renresentation of a Sanificant
number of thefirm’'sdients. A law firm.may d0 hire alawyer to work with them.ona
temporary bass... These lawyers are, of course, obligated by this rule to protect information
relating to the representation of aclient in whose representation they are participating... They
must dso.comply with this Rule with respect to any.informeation related to the representation of

acquired the information by virtue of ther rdationship with the firm.. L awyers who are not
partners or full-time employees of alaw firm, however, will not be deemed associated with the
firm for the purpose of this Rule if they do not have generd access to information about clients
of the firm on whose matters they are not working.. This would typically be the case when a

hadlmark of thetvpicd " of counsd reationship.” . Whether atemporary lawyer will be deemed
asxociated with a firm will depend on the nature of the temporary relationship asit affectsthe
likelihood that the temporary lawyer will_have access to information about clients of the firm.on
whose matters the temporary lawyer is not working. |Lack of accessto information aoout firm
clients may be established by the utilization of screening procedures that would satisfy the
requirementsof Rule[ . ].

Protecting Information Related to the Renr esentation of the Client

[12] There are three digtinct, vet sometimes overlapping, Stuations in which paragraph
(b). requires that alawyer protect information related to the representation of adlient. Thereis
the duty in paragraph.(b)(1) not to reved such information without the informed consent or
implied authorization of the dient.. This duty aoplieswithout regard to the effect of the
disclosure on client, the lawyer, or third persons. . It a0 applies to satements by alawyer that
do not in themselves reved protected information but could reasonably lead to the discovery of
such information by athird person. Usna information rel ated to the representation of aclient as
the basis for a* hypotheticd” discussion of a matter, for example, will congtitute a disclosure of
information related to the representation of the dlient if there is a reasonable likeihood that the
hypothetica would permit detection of the client’ s identity or the discovery of any other
information related to the client’ s representation that otherwise would not have been
discovered. This broad duty not to reved information rel ated to the representation comports
with the dlient’ s legitimate expectation thet the lawyer will_not contribute to the public’'s




awareness of client_affars without client consent.

[13] Paragraph (b)(2) extends the lawyer’ s duty to protect information related to the
representation of the dlient to Stuations in which the lawyer does not reved such information but

violates the lawyer’ s duty of loyalty to the dient. Learning by virtue of the representation of a
client that the client intends to purchase and devel op severd parcels of land, for example, a
lawyer may not seek to purchase one of the parcals in competition with the client. Similarly, in

directly adverse interests in separate matters, the lawyer would be prohibited by paradraph
(b)(1) from usng informeation related to the representation of one of the clients to thet client’s
disadvantage in the matter in which the lawyer is representing the opposng party. Thet the

exempt the lawyer from the duty the lawyer owes to each not to use information relaing to their
representation to their disadvantage.

[14] In some Stuations alawyer may be able to use information related to the
representation of aclient for the advantage of the lawver or athird person without any
foreseeabl e disadvantage to the dient and without reveding the information to others.,
Paragraph (b)(3). permits such use without dient consent if the information is aeneraly known.,
Information relaing to the representation of aformer client is generdly known”. if areasonadle
lawyer who had not represented the former client and was.in need.of such information.could,
without subgtantid_difficulty or expense, acauire the information from sources other than the
former client. _If the information related to the representation was gathered by the lawyer from
avaiety of little known sources a condderable expense to the client, the lawyer cannot regard
such.information as agenerdly known.. Smilarly if areasonable lawyer could make a non-
frivolous argument that the information is protected by the atorney-client privilege or the work-
product rule, the lawyer must trest such information asinformation thet is not generdly known.

If._ however, alawyer possesses vauable information rel ating to the representation thet is not
generdly known wishes to use such information for the lawyer’ s advantage, the lawyer must
first obtain the informed consent of the client.. This would be the case, for example. if alawyer
who was representing the dient in.connection with a shopping. center development used
information about the client’s plans that was not generaly known 1o purchase outparcels of land
that were not included in the client’ s devel onment plans but were likely to increase in vaue
once the plans for the devel opment were announced. L awyers must, of course, refrain from
buying or sdllina. publicly-traded securities based . on non-public informeation related to the
representation.of aclient.. Such “indder trading”.is crimind. conduct that reflects adversely on
the lawyer’ sfitness to practice law.. See Rule 8.4 (b).

Informed Consent and I mpliedly Authorized Disclosures

[15] A dlient’s consent to the disclosure or use of information protected by this rule




must be informed and secured by the lawyer in advance of the disclosure or usein question.,
Seethe definition.of “informed consent” in Rule[ . 1.. For aconsent to the disclosure of
information relating to the representation of aclient to be informed, the dient must be aware of
the effect of the disclosure of such information.on the ability of the client to invoke the attorney-
client privilege and work-product rule in subsequent discovery proceedings.. The lawyer must
a0 advise the client of any materid respect in which the lawyer’ s persond interests would be
furthered by the disclosure or use of the information in question. A lawyer may seek advance
consent from a dient to apossble future use or disclosure of information reating.to the

lawyer’ s representation the client, but such consent will not be informed unlessthe
circumstances present a the time the lawyer subsequently discloses or uses the information
were specificaly within the contemplation &t the client at the time the dient’ s consent was
obtained. A lawyer may not seek adlient’s consent to adisclosure or use of information related
to the client’ s representation if S0 doing would be inconggtent with the lawyer’ s duty to provide
competent representation to the client. Seerule 1.1

appropriate in carrying out the representation, except to the extent that the client's ingtructions
or specid circumstances limit that authority. In litigation, for example, alawyer may disclose
information by admitting afact that cannot properly be disputed, or in negotiation by making a
disclosure that facilitates a satisfactory conclusion._If adlient has agreed thet the lawyer will_be
paid by athird person, the client will have impliedly authorized the lawyer to disclose to the fee-

reasonably account for the services rendered or codsts incurred while representing the client. In
the absence of ingructions to the contrary, alawyer jointly representing multiple clientsin.a
matter of common.interest has implied authority to share information rdating to the
representation provided to the lawyer by one of the jointly represented clients with the other
1ointly renresented clients. Implied authority, however, does not extend to disclosures that
present a Sanificant risk that the dient might be materidly disadvantaged by the disclosurein
auestion... Such disclosures require the informed consent of the dlient. . See Rule 1.14 for the
extent to which.alawyer who is representing an impaired dient isimpliedly authorized to make

particular information be confined to specified lawyers. This implied authorization extends to

disclosures on a need-to-know bassto lawvers who are not associated with the firm but who
ae participating in the representation. of the dient in.the matter either as a co-counsd who has
been associated in.the matter with consent of the client or as atemporary |awyer who has been
assianed to the matter by the lawyer responsible for the matter. See comment [ 1.to Rule[ ]
with respect to the need for the lawyer to secure client consent prior to permitting atemporary
lawyer to paticipate in the client’ s representation. A lawyer who is representing aclient who
has agreed to cooperate with a person who is represented by another lawyer in amatter in




which they have a common interest is dso impliedly authorized to disclose to the other |awyer
such.information as.is appropriate to accomplish the common objectives of the dients...




