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For discussion in Toronto, July 31 and August 1, 1998
PROPOSED RULE 1.6 - 4th Draft

Confidentiality of Information

(a) Unless the client gives informed consent, or the disclosure or use is permitted by paragraph. (b) or
required by paragraph (c), alawyer shdl not

(1) reved information relating to the representation of a client, except for disclosuresthat are
impliedly authorized in order to carry out the representation; or

and that the lawyer reasonably believesis likely to result in substantia injury to the financid

interests or property of another:;

(3) rectify or mitigate substantid injury to the financid interests or property of another that the
lawyer comes to know has resulted from aclient’s crime or fraud in the furtherance of which
the lawyer’ s services had been used;

(4).enable the lawyer to secure confidentid |eod. advice from another |awyer about the
lawyer’ s compliance with these Rules or other law in.connection with the representation

(5) enable the lawyer, after notice to the client, to

(1).consult with another lawyer for the sole purpose of identifying.conflicts of interest
that may_arise because of the lawyer’ s current or proposed association with alaw firm,
but only if the lawyer reasonably believes that the disclosure will not materidly
disadvantage the client; or

(ii).inform a person with whom the lawyer has previoudy communicated on behdf of
the client that the lawyer is no longer representing the dlient; or
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(iii). disafirm a. communication that the |awyer has previoudy made on behdf of the
dient and that the lawyer has reason to beieve isfase or mideading.

(6) £2) to establish aclam or defense on behaf of the lawyer in a controversy between the
client and the lawyer, to establish adefense to a crimind charge or civil clam againgt the lawyer
that is based upon conduct in which the client was involved, or to respond in any other
proceeding to dlegations in any proceeding concerning the lawyer’ s representation of the client.

(c) A lawyer shdl reved or use informeation relating to the representation of aclient to the extent

must not use such informetion 1o the disadvantage of the client. This contributes to the trust that must be
ahalmark of the client-lawyer relationship. The client is thereby encouraged {0 seek legd assistance

the use by the lawyer of informeation reating to the representation of aclient to the client’s disadvantage

is derived from the lawyer’ s generd duty of loydty to the dlient,

Information Relating to the Repr esentation of a Client

[2] This Rule coverns the disclosure or use by alawver of information relatina to the
representation of a client during the course of the lawyer’ s representation of the client. See Rule[ ] for
the duties alawyer owes to aprospective client. See Rule 1.9 for the lawyer’ s duties to former clients.
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[3] 5t The principle of lawyer-client oonfldentldlty IS glven effect by the law of evldence and
CIVI| Drocedure aswell asbv th&e Rules ‘ 5"

work product rule appliesin civil discovery proceedinas.and affords a defense againg a request for

production of documents prepared in anticipation of litigation. Asameatter of professond
responghility,. however, this Rule more broadly requires alawyer 1o preserve the confidentidity of
informetion relating to the representation of the dient even thouah some.of that information may. not be
Drotected bv the attorney-client Dri vi que or. the work product rule. The rule of d ient-lawyer

regard to the source of the mformatlon or thetiming of its.acquigition A lawvyer may not dlsclose such

information except as authorized or reqw ired by the Ruleﬁ of Prof ond Conduct or other IaN See

information related to the reDresentetl on.of the organizati ond client. Thus, by way of example, if an
organizationd client requestsits lawyer to investigate alegations of wrongdoing, interviews made in the
course of that investigation between the lawyer and the client's employees or other condtituents are
covered by Rule 1.6. The lawyer’ s duty to protect this informeation, however, is a duty owed to the
organizationa_client.. With respect 1o disclosure of such informeation to persons not associated with the
organization, or the use of such information to the disadvantage of the organization, the lawyer must
secure the informed consent of aduly authorized organizationa condtituent. {37 Where the clientisan
organization, the lawvyer may be in doubt whether contemplated conduct will actualy be carried out by
the organization’' s condtituents. Where necessary to guide conduct in connection with this Rule, the
lavyer may make inquiry within the organization asindicated in Rule 1.13(b).

Protecting Information Related to the Repr esentation of the Client

[5] Paragraph (a)(1) prohibits alawyer from reveding information relating to the representation
of aclient. Thisduty applies without regard to the effect of the disclosure on the dlient, the lawyer, or
third persons. It dso applies to satements by alawyer that do not in themsaves reved protected

3
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information but could reasonably lead to the discovery of such information by athird person.. Usng an
anonymous “ hypothetica” to discuss issues relating to the representation of a dient, for example, does
not ordinarily reved information relaing to the client’ s representation, but such a discusson may
condtitute a disclosure requiring client consent if thereis areasonable likelihood that the hypothetica
would permit detection of the client’ s.identity or lead to the discovery of other information relaing to
the client’ s representation that otherwise would not have been discovered. . This broad duty not to
reved informetion relating to the representation comports with the client’ s leqitimate expectation that the
lawyer will not contribute to the public’ s awareness of client _affairs without client consent.

[6] Paraoraph (a)(2) prohibits alawyer from using information relating to adient’s
representation to the reasonably likely disadvantage of the client.. . Learning by virtue of the
representation of a client that the client intends to purchase and develop severa parcels of land, for
example. alawyer may not seek to purchase one of the parcelsin competition with the client. Also, if
by virtue of his.or her representation of aclient in abusness matter, alawyer comesto know. of the

leod obligation to refrain from taking. the opportunity without firgt affording. the client. an opportunity to
do.s0.. The lawver’ s undisclosed seizure of the opportunity would disadvantage the client by depriving
the dient of afirst option to which he or she was legdly entitled. . Such.a use of information relating to
the representation of the dlient violates the lawyer’ s duty of loyaty to the client.

[7] In some Stuations, alawyer may be able to use information relating to the representation of
adlient for the advantage of the lawyer or athird person without reveding the information to others.
The lawyer may.do so provided thet the use of the information does not disadvantage the client or
violate client ingtructions,.is not dishonest, fraudulent or deceitful, and. does not conditute a crime that
reflects substantialy on the lawyer’ s fitnessto practice law. See Rule 8.4. L awyers must, of course,
refrain from buyina or sdling. publicly-traded securities based on non-public information related to the
representation of adlient. Such “indder trading’ is.crimind conduct that reflects adversdly on the

Informed Consent and | mpliedly Authorized Disclosures

[8] A dlient’s consent to the disclosure or use of information protected by this rule must be
informed and secured by the lawyer in advance of the disclosure or use in duestion.. . See the definition
of “informed.consent” inRule] . 1...For.a consant to the disclosure of information relaing to the
representation of aclient to be informed, the client mugt at least be aware of the effect of the disclosure
on the avallability of the attorney-client privilege and work-product rule. The lawyer must dso advise
the dient of any materid respect in.which the lawvyer’ s persond. interests would be furthered by the
disclosure or use of the information.in.question.

[9] A lawver may seek advance consent from aclient to a possible future use or disclosure of
information relating to the lawyer’ s representation the client, but such consent will not be informed

4
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were within the contemplation of the client at the time the client’ s consent was obtained. A lawyer may
not seek adient’ s consent to a disclosure or use of information relating to the client’ s representation if
30 doing would be inconsstent with the lawyer’ s duty to provide competent representation to the client.
SeeRule 1.1.

representation when appropriate in carrying out the representation, except to the extent that the client's
ingructions or specid circumstances limit that authority. In litigation, for example, alawyer may disclose
information by admitting afact that cannot properly be disputed, or in negotiation by making a
disclosure that facilitates a satisfactory concluson. Implied authority, however, does not extend to
disclosures of informeation thet present a sanificant risk thet the client miaht be subgtantialy
disadvantaged by the disclosure in guestion.. Such disclosures require the informed consent of the
client.. See Rule 1.14 for the extent to which alawyer who is representing an impaired dient isimpliedly

ingtructed that particular information be confined to specified lawyers. Thisimplied authorization aso
extends to disclosures on a need-to-know badis to lawyers who are not associated with the firm but
who are participating in the representation of the client in the matter either as an independent co-counse
or asatemporary lawyer. See Rule[ 1 with respect to the need for the lawyer to secure client
consent prior to associating.co-counsdl. o permitting. a temporary lawyer. to participate in the client’s

Joint Representation of Multiple Client and Cooper ative Arrangements Among Separ ately
Represented Clients

[12] If alawver is representing multiple clients in a matter in compliance with Rule 1.7, each
client is, absent informed.consent to the contrary, entitled to the full protection of thisRule.. . Information
relating to the joint representation provided to the lawyer by one of the dlients will be regarded as
information relaing to the representation of each dlient. The lawyer who isjointly representing the
clients must obtain the informed consent of each of the dlients before disclosing protected information to
third persons. _In the absence of ingtructions to the contrary, however, alawyer jointly representing
multiple dientsisimpliedly authorized to share information relating to the representation with al the
clientsto the extent necessary to accom
thelawyer' sdutiesif _aconflict of interest arises because one jointly-represented client refuses to permit
the lawyer to disclose to another jointly-represented dlient information relating to the representation that
the other client needs to know.in order make informed decisions about the representation.
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[13] Occasiondly, clients represented by separate lawyers will agree to cooperate with each
other in connection with. amatter in which they have acommon.interest. It iscommon.in such

common interest. This Rule specifies the duties of each lawyer to his.or her own client to protect
information relating to such a“ common-interest arrangement.”. See Rule [4.5] for the duty of the
lawyer to abide by confidentiality agreements between the lawyer’ s client and other participantsin.such
a‘ common-interest arrangement.”

Permitted Disclosure or Use of Information Relating to a Client’s Representation

the lawyer reveds information otherwise protected by this Rule. The lawyer must dso revea no more

information relating to the client’ s representation than is necessary to prevent the death or substantiad

[15]. Paragranh (b)(2). permits disclosure of information relaing to adlient’s representation to
the extent reasonably necessary to prevent the client from consummeating a.crime or fraud that the
lawyer reasonably bdieves will result in subgtantia injury to the financid interests or property of
ancther. The lawyer must know that the conduct in.question.is.crimind or fraudulent.. The lawyer must
reasonably believe that the client intends to carry out the crime or fraud, thet the resulting injury will be
subgtantid, and that the lawyer’ s disclosure is necessary. to. prevent the consummation. of the crime.or

[16] Normdly alawyer is not permitted to reved past misconduct of adient even though
disclosure might permit the mitigation or rectification of harm caused by the client’ s misconduct.

furtherance of the dient’scrime or fraud. A lawyer’s services further the commisson of adient’s crime
or fraud, for example,.if the lawyer has represented the client in dedings with the affected persons,.or if
the client has provided the affected persons with work product prepared by the lawyer or has made
satements about the lawyer’ s participation in.the matter, that contributed to the consummation of the

6
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client'scrime or fraud. A lawyer does not further aclient’s crime or fraud, however, if the lavyer's
paticipation in the matter is limited to the provison of advice to the client about the legdity or
consequences of the client’s conduct. The lawyer must not, of course, counsd or assist theclient in

conduct that the lawyer knowsis crimina or fraudulent. See Rule 1.2(d).

[17].A lawyer’s confidentidity obligations should not preclude a lawyer from securing legd
advice about the lawyer’ s persond responghility to comply with these Rules and other law. in
connection with the lawver’ s representation of aclient. Paragraph (b)(4), therefore, permits the lawyer
to.reved information relaing to aclient’ s representation for the sole purpose of securing confidential
legd advice about the lawver’ s legd obligations and professond responghilities. . Althouah the lawyer
may_chooseto inform the dient of the lawyer’ s need to consult with ancther lawyer, the lawyer is not

18] Paragraph (b)(5 mits disclosure of information relaing to a client’ s representation in
severd Stuaionsin which the disclosureis

client advance notice of the disclosure in question.
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conduct or other misconduct of the lawyer involving representation of the client, or the lawyer is
otherwise charged with wrongdoing in which the dient’s conduct isimplicated, the rule of confidentidity
should not prevent the lawyer from defending againgt the charge. Such acharge can arisein acivil,
crimind or professona disciplinary proceeding, and can be based on awrong alegedly committed by
the lawyer againg the client, or on awrong dleged by athird person; for example, a person claming to
have been defrauded by the lawyer and client acting together. The lawyer may respond to the extent
the lawyer reasonably believes necessary to establish adefense. The sameis true with respect to a
clam involving the conduct or representation of aformer client. The lawyer's right to respond arises
when an assertion of such complicity has been made. Paragraph (b)(6) does not require the lawyer to
await the commencement of an action or proceeding that charges such complicity, so that the defense
may be established by responding directly to athird party who has made such an assertion. The right to
defend, of course, applies where a proceeding has been commenced. Where practicable and not
prgudicid to the lawyer's ahility to establish the defense, the lawyer should advise the client of the third
party's assertion and request that the client respond appropriately. In any event, disclosure should be no
greater than the lawyer reasonably believes is necessary to vindicate innocence, the disclosure should
be made in a manner which limits access to the information to the tribund or other persons having a
need to know it, and appropriate protective orders or other arrangements should be sought by the
lawyer to the fullest extent practicable.

rendered in an action to collect it. This agpect of the rule expresses the principle that the beneficiary of a
fiduciary relaionship may not exploit it to the detriment of the fiduciary. As stated above, the lavyer
must make every effort practicable to avoid unnecessary disclosure of information relating to a
representation, to limit disclosure to those having the need to know it, and to obtain protective orders or
make other arrangements minimizing the risk of disclosure.

[21] 44t Paragraph (b). does not mandate the disclosure or use of information relating to a

cllent S reor&aentatlon to accomollsh the sneaﬁed PUrpOSES. In exercisng the discretion conferred by
consderation-of the lawyer may consder such

factors as the nature of the Ia/vyer srel atl onship with the client and with those who might be injured by
the client, the lawyer's own involvement in the transaction and factors that may extenuate the conduct in
question. Where practicd, the lawyer should seek to persuade the client to take suitable action. In any
case, adisclosure adverse to the client's interest should be no greeter than the lawyer reasonably
believes necessary to the purpose. A lawyer's decison not to take preventive action permitted by
paragraph (b) does not violate this Rule.

Mandatory Disclosure or Use of Information Relating to the Representation
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Whether another provision of law supersedes Rule 1.6 is a matter of interpretation beyond the scope of
these Rules, but a presumption should exist againgt such a supersession.. A lawyer may refrain from
making adisclosureif the lawyer reasonably believes, after reasongble inquiry, that the law in question
does not legally obligate the lawyer to make the disclosure in question.,

ordered to revedl information relati ng.to thecllent S representet on the Ia/vver must absent waveﬁby
mformed consent of the client to do otherW|ee, paraeap

the final order of aeotrt-or-other tribuna ef—eempeteﬁt—ruﬂedretreﬁ requiring the lawyer to provide
information about the client.

Competence and Communication

[24] A lawver shdl act competently to safequard information relating to the representation of a
client againg inadvertent or unauthorized disclosure by the lawyer, by other persons who are
participating in the representation of the dlient and who are subject to the lawyer’ s supervision, [or by
any_other person to whom the lawyer has provided such information.] See Rules 1.1, 5.1. and 5.3.

of aclient, the lawyer must take reasonable precautions to prevent it from coming into the hands of

uni ntended recipients. This duty, however does not require that the lawyer utilize extraordinary

expected to honor the confidentiaity of the communication. Factors to be consdered.in determining the
reasonableness of the lawyer’ s expectation of confidentidity include the sengtivity of the information,
the extent to which the privacy of the communication is protected by law or by aconfidentiaity

for itstransmisson, md the

communicating informeation relating to the representation of adlient by telephone, cdlular Dhone
telegraph, facamile or dectronic.mal... A client may. of course, require the lawyer to. implement specid

9
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means.of communication that would otherwise be prohibited by this Rule,

[26] Before or within a reasonagble time after agreeing to represent a dlient in ametter, alawyer
who has not previoudy represented the client shal_consult with the client about the lawyer’ s obligations
to protect information relaing to the representation and the circumstances.in which the lawyer will be
required or permitted to reved or use such informeation to the disadvantage of the client. . The lawyer
must a0 discuss with the client the advantages and risks associated with various means of
communicating information relaing to the representation of the dient. If the lawyer subsequently has
reason to believe that a client misunderstands the extent to which informetion relating to the dient’s
representation is protected by this Rule, the lawyer shdll act reasonably to correct the misunderstanding.

Withdrawal

[27]1 45t This Rule deds exclusively with confidentidity.. It does not address whether the
lawyer will be required or permitted to withdraw from the representation of the client in Stuationsin
which thisRuleisimplicated. 1f, however, the lawyer's services will be used by the dient in materidly
furthering a course of crimind or fraudulent conduct, the lawyer must withdraw, as stated in Rule
1.16(a)(1). Asprovidedin Rule 1.16(h), the lawyer may withdraw if the client perastsin.a course of

perpetrate crime or fraud, or ingsts on pursuing an objective that the lawyer consders repuanant or
imprudent. A lawyver who discloses information relating to a client’ s representation without the dient’s
informed consent may. in some cases be required by Rule 1.7 to withdraw from further representation

lawyer’ s confidentiaity ohligations are defined by Rule 1.9(¢) rather than thisRule, istegutredo

Reporter’s Observations

Paragraph (a):

10
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No change from prior draft. | have not a this time modified the draft to incorporate the
suggestion of a member of the Commission that we use separate paragraphs for the prohibition against
reveding information relating to the representation of a client and the prohibition againgt use of such
information to the disadvantage of the client. | have no particular objection to this proposa. Another
possbility, of course, would be to return the prohibition againgt the use of information to the
disadvantage of aclient to Rule 1.8 from whenceit came.

Paragraph (b)(1):

This draft reflects the decison of the Commission in Montreal to delete the requirement that the
degth or subgtantid bodily harm be “imminent.” It also reflects the rgection by the Commisson of the
requirement in 8117A of the Restatement of the Law Governing Lawyers that the degth or bodily harm
be “reasonably certain.” | have added two sentences to Comment [14] that reflect my understanding of
the sgnificance of the new formulation.

Paragraph (b)(2):

The addition of paragraph (b)(2) reflects the decision made by the Commission in Montred to
permit disclosure to prevent the commission of crimes or frauds that are likdly to result in subgtantia
injury to the financia interests or property of another.  The language in this paragraph comes from the
Kutak Commission’s origind proposd to the ABA House of Delegates, modified dightly to make it
clear that the lawyer must know that the conduct in question is crimina or fraudulent.

| modified the Kutak Commission’ s draft so that this exception would be consistent with Rule
1.2(d) that providesin pertinent part that “alawyer shdl not counsdl a client to engage, or assst aclient
engage in conduct that the lawvyers knowsis crimind or fraudulent.(emphasis supplied). If alawyer can
counsd or assst aclient engage in conduct so long as the lawyer does not know the conduct to be
crimina or fraudulent, surely the lawyer should not be alowed to breach dient confidentiaity unlessthe
lawyer “knows’ the conduct to be crimind or fraudulent.

To provide abasis for comparison, the Kutak Commisson’s origina proposa (edited to
eliminate references to desth and substantial bodily harm that were included in the proposal) read as
follows: “to prevent the client from committing acrimind or fraudulent act that the lawyer reasonably
believesislikey to resultin ... substantia injury to the financia interests or property of another.”

Note aso paragraph (b)(2) is narrower than Roger Cramton’ s proposal, which permits
disclosure to prevent the commission of a crime without regard to whether the perpetrator isthe client.
My proposal limits disclosure to situations in which the client will be the perpetrator. Professor
Cramton’s proposd reads. “to prevent commission of acrimind or fraudulent act that the lawyer
reasonably believesislikely to result in substantia injury to the financia interests or property of
another.”

11
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By way of background with respect to permitting disclosure for the purpose of preventing loss
likely to be caused by future crimind or fraudulent conduct, 8 117B of the Restatement of the Law
Governing Lawyers only permits disclosure if the lawyers services were used or will be used by the
client in furtherance of the crime or fraud. The Chief Reporter (Charles Wolfram), however, was
strongly opposed to limiting disclosure for the purpose of preventing substantia financid lossto
gtuationsin which the lawyer’ s services has been used in furtherance of the client’ scrime or fraud. As
explained by Professor Wolfram, an earlier draft that did not limit disclosure to Stuations in which the
client was using or had used the lawyer’ s services to commit the crime or fraud was premised on “a
ba ance between protecting interests in client confidentidity and protecting the interests of society and
third persons againgt known client wrongs.” The draft that was eventualy gpproved was premised “on
concepts of waiver - reflecting the judgment that the client’ s wrongful abuse of the client-lawyer
relationship and the consequent threat of implicating the innocent lawyer are both necessary, together
with socid interest in preventing harm, to warrant setting aside the generd rule of confidentidity in the
case of financid harm.” Eight jurisdictions currently permit and three jurisdictions currently require
disclosure in circumstances involving crimes and non-crimind frauds thet are likely to result in
ubgtantid injury to another person’sfinancid or property interests. None of these jurisdictions
condition disclosure upon the nature of the lawyer’ s involvement in the client’s conduct. Twenty-five
jurisdictions permit and one requires alawyer to reved the intention of her client to commit acrime
without regard to the amount of injury inflicted upon the intended victim. In these jurisdictions, however,
alawyer will not be permitted to reved non-crimina frauds even if the fraud was likely to cause
subgtantia injury to the financid or property interests of another. It would be my guessthat such
jurisdictions would be more likely to expand their exception to permit disclosure to prevent frauds than
they would be to limit the exception to Stuaionsin which the client had used or would be using the
lawyer's servicesin furtherance of acrime or fraud. Recently the drafters of the Draft Federd Rules of
Attorney Conduct have proposed the adoption of Rule 2(b)(1) that would permit a lawyer to reved
information relaing to the representation of a client to the extent the lawyer reasonably believes
necessary “to prevent the client from committing acrimind or fraudulent act that the lawyer believesis
likely to result in degth or subgtantia bodily harm, or in subgtantid injury to another’ sfinancia interests
or property.” The current draft is accord with the Kutak Commission, the views of Professor Wolfram,
and the Draft Federd Rule.

Paragraph (b)(3):

Paragraph (b)(3) has been added in response to the Commission’s decison in Montred to
permit disclosure to rectify or mitigate the consequences of aclient crime or fraud in which the dient
had used the lawyer’ s services. The exception issSmilar to the origind Kutak Commission proposd,
except that the Kutak proposa does not refer to mitigation, permits disclosure to rectify the
consequences of aclient’s crimina or fraudulent act without regard to the magnitude of the
consequences, and does not expresdy date that the lawyer must know that the client has committed a
crime or fraud. | added the reference to mitigation so as to permit disclosure even though full
rectification is not possible. Thereis such areference to mitigation in 8117B(2) of the Restatement of

12
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the Law Governing Lawyers. | aso limited the applicability of this Rule to Stuations in which thereis
substantid injury to be mitigated or rectified. 8117B(2) of the Restatement similarly limits the option to
rectify or mitigate to Stuations involving substantial loss. | added the knowledge requirement for the
same reason | added it in paragraph (b)(2).

By way of background with respect to permitting disclosure to mitigete or rectify substantia
financid lossthat has resulted from aclient’s crime or fraud in which the lawyer’ s services have been
used in furtherance of the crime or fraud, the Commission should be aware that a rule permitting such
disclosure il represents the minority view. There are only thirteen jurisdictions that currently permit
disclosure to rectify the consequences of acrime or fraud in the commission of which the dlient used the
lavyer’s services. Twenty-nine jurisdictions do not permit such disclosure. There are dso eight
jurisdictions in which DR 7-102(B)(1) of the ABA Modd Code of Professond Responsbility (or a
variation therefore) remainsin force. In pertinent part DR 7-102(B)(1) providesthat “alawyer who
receives information clearly establishing that ... his client has, in the course of the representation,
perpetrated afraud upon a person ... shdl ... reved the fraud to the affected person..., except when the
information is protected as a privileged communication.” The prevailing interpretation of this Rule,
however, isthat confidentidity generdly trumps disclosure. The Commission should aso be aware that
the Kutak Commission’s origina proposal to alow disclosure for purposes of rectification was deleted
from the Modd Rules by the House of Delegates. In 1991 a proposdl to add smilar language to Rule
1.6(b) was again defeated in the House of Delegates by a 251-158 margin. The Draft Federd Rules of
Attorney Conduct do not permit disclosure to rectify or mitigate substantia financid loss.  8117B of
the Restatement of the Law Governing Lawyers, on the other hand, alows disclosure for the purpose
of mitigating or rectifying substantid financid loss resulting from adient’s crime or fraud in which the
client has used the lawyer’ s services.

Paragraph (b)(4):
Thiswas gpproved in its current form at our meeting in Montredl.

This provison finds support in Kershen, “Further Thoughts on the Ethics of Ethics
Consultation,” 1997 Sympaosium Issue of the Professiona Lawyer 7 (1997). Professor Kershen
proposes the adoption of arule that would permit alawyer to “reved such information to the extent the
lawyer reasonably believes necessary ... to consult a non-affiliated lawyer about a client matter involving
abonafide ethica dilemma so long as the consulting lawyer establishes a confidentid relationship with
the consulted lawyer.” Lawyers, like others, may find themselves in need to secure legd advice about
the conduct of their business or professon. Aslong asthe lawyer protects the confidentiaity interests
of the dient by establishing an attorney-client relationship with the consulted lawyer, | do not think a
client ought to be able to preclude the lawyer from securing the advice of an independent lawyer about
what the lawyer is permitted or required to do, or prohibited from doing, in connection with the
lawyer’'s representation of the client.
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Paragraph (b)(5):
Thiswas gpproved in its current form at our meeting in Montregl

Paragraph 1.6(b)(5)(i) permits such limited disclosures as are necessary to prevent the
inadvertent disqudification of law firms because they bring in anew lawyer without knowledge thet the
lawyer has a conflict of interest reative to an exigting dient of the firm. The exception is carefully
worded to limit the exception to the minimum amount of information need to “identify” conflicts. This
would normally include no more than the identity of clients represented and a generd statement of the
nature of the representation. Such information is information relating to the client’ s representation.
Consequently, unless we want to require lawyers to ask their clients for permission to make these
disclosures, an exception isneeded. A lawyer should not, however, be permitted to make such a
disclosure without client consent if it would materidly disadvantage the client.

Paragraph 1.6(b)(5)(ii) finds support in Arkansas' Rule 1.6(c) that provides: “Neither this Rule
nor Rule 1.8 (b) prevents the lawyer from giving notice of the fact of withdrawd ... “ Thislanguageis
taken from Comment [16] of the Mode Rule.

Paragraph 1.6(b)(5)(iii) takes an intermediate position between New York’'s
DR 4-101(c)(5) and Arkansas sRule 1.6(c). The New Y ork rule providesthat “A lawyer may revedl
.. confidences and secrets to the extent implicit in withdrawing awritten or ora opinion or
representation previoudy given by the lawyer and believed by the lawyer ill to be relied on by athird
person where the lawyer has discovered that the opinion or representation was based on materidly
inaccurate information or is being used to further acrime or fraud.” The Arkansas rule more broadly
daesthat alawyer “may ... withdraw or disaffirm any opinion, document, affirmation or the like” This
language is taken from Comment [16] of the current Model Rule. Thisissueisaso addressed in ABA
Formal Ethics Opinion 92-366.

Par agraph (b)(6):

Thiswas gpproved in its current form at our meeting in Montredl.
Paragraph (c):

| have reformulated paragraph (c) to track the wording in Roger Cramton’s proposal.
Comment [1]:

Comment [1] replaces Modd Rule Comments [1], [2], [3], and [4]. | think the first Comment
should be a concise statement of the reason for the rule. | think the proposed Comment [1] is more
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forceful than the Modd Rule comments. In the the interest of shortening the Comment, | have deleted
the two sentencesin the prior draft that explained how the Rule protects the autonomy of the client to
control the dissemination of information about the client’ s affairs.

Comment [2]:

Comment [2] isnew. | think this cross-reference to Rule 1.9(c) and our forthcoming rule
specifying the confidentidity obligations owed by alawyer to a prospective client isimportant because
the lawyer’ s duties differ.

Comment [3]:

Comment [3] isamodification of Modd Rule Comment [5]. Its purposeisto explain the
Rul€ sreference to “information relating to the representation of a client” and how such informeation
relates to information protected by the attorney-client privilege and the work-product rule. If the
Commission isinclined to gpprove additional commentary about thisissue, | would recommend adding
anew comment intended to provide an anayticd framework for determining whether informeation
possessed by alawyer condtitutes information relating to the lawvyer’ s representation of aclient. The
Comment would read:

[ ] If thereisan arguable question whether particular information relates to alawyer’ s representation
of aclient, it must be resolved by reference to the client’ s reasonabl e expectations for confidentiality
and loydlty, taking into account the nature and sengitivity of the informeation, the relevance of the
information to the subject matter of the lawyer’ s representation, and the circumstances surrounding the
lawyer's acquigtion of the information, including the source of the informetion, the lawyer’ srolein the
acquisition of the information, and whether the information was acquired prior to or during the lawvyer’'s
representation of the client.

Comment [4]:

Although taken in part from Comment [2] to Modd Rule 1.13 and in part from Comment [17]
to Modd Rule 1.6, this Comment is basicaly new. Its purposeisto explain how Rule 1.6 gppliesto
organizationd dients. A member of the Commission has suggested that the discusson in Comment [4]
should be placed in a comment to Rule 1.13. | think the gpplication of Rule 1.6 to the representation of
organizationd dientsis sufficiently important that it warrants a Comment in Rule 1.6. The second and
third sentences come from Comment [2] to Rule 1.13. | think the only question for the Commission is
whether to retain or delete this Comment.

Comment [5]:

Comment [5] is new and offers an explanation of the prohibition againgt reveding information
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relating to the representation of aclient. Of particular Sgnificance isits articulaion of a standard to be
used in determining when alawyer may use hypothetica's based on information relating to the
representation of aclient without having “revedled’ the underlying information. | think thisisan issue
that deserves attention in a Comment.

Comment [6]:

Comment [6] is new and offers an explanation of the prohibition againg using information to the
reasonably likely disadvantage of aclient. Per asuggestion of amember of the Commission, the last
three sentencesin Comment [6] attempt to make clear that alawyer can disadvantage a client by using
information relaing to the client’ s representation to take a business opportunity in circumstancesin
which the law of agency givesthe dient aright of fird refusd.

Comment [7]:

Comment [7] is new and explains the Sgnificance of the lack of generd prohibition againgt a
lawyer using information relating to aclient’s representation to the advantage of the lawyer or athird
party. Doesthe Commission think that this Comment should be supplemented with some examples of
uses to the advantage of alawyer or athird person that are permitted by virtue of Rule 1.6's sllence on
the subject?

Comment [8]:

Comment [8] is new and relates to informed consent. | think it isagood ideato provide
lawyers with some specific guidance about some information that the client must dways have in order
for a consent to the disclosure of confidentia information to be informed.

Comment [9]:

Comment [9] is new and addresses the effectiveness of a client’s advance consent to future
disclosures or adverse use of information reating to the client’ s representation. Subgtantively, the
discussion of advance consent is congstent with ABA Forma Ethics Opinion 93-372's trestment of
anticipatory waivers of future conflicts of interest, but goes beyond that opinion and explicitly permitsa
lawyer to rely on aclient’s advance consent to the disclosure or adverse use of information relating to a
client’s representation so long as the consent was informed in the sense that the circumstances as
eventudly materidized were specificaly within the contemplation of the client at the time the consent
was obtained. If advanced consent is eventualy addressed more globdly in Rule 1.4, this Comment
might be modified.

Comment [10]:
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Comment [10] adds a sentence to Model Rule Comment [ 7]’ s discussion of impliedly
authorized disclosures that explains that implied authority does not extend to disclosures of information
that present a Sgnificant risk that the client might be substantialy disadvantaged by the disclosurein
question.” | have referred to “substantial disadavantage’ rather than “materid disadvantage” so that
this Comment will not be incongstent with the position in Comment b to 8113 of the Restatement of the
Law Governing Lawyersthat dlows lavyersto reved confidentid information without client consent if
the lawyer reasonably believes that doing so will advance the interests of the client even though doing so
may entail arisk thet the client may be materidly disadvantaged by the disclosure. | agree with that
view. When the ante goes up, however, and there is significant risk of substantial disadvantage
associated with adisclosure of confidentia information, | think the lawyer should be required to secure
the informed consent of the client.

Comment [11]:

Comment [11] supplements Modd Rule Comment [8] with a need-to-know restriction on
impliedly authorized disclosures to co-counsel and temporary lawyers who are participating in the
representation of aclient of alaw firm with which they are not “associated.” There is no need-to-know
redriction on impliedly authorized disclosures among lawyers associated in afirm.

Comment [12]:

Comment [12] is new and explains the application of Rule 1.6 to the joint representation of
multiple clients by asingle lawyer. Comment [12] is generdly in accord with Comment | to 8112 of the
Restatement of the Law Governing Lawyers (Proposed Fina Draft No. 1, May 29, 1996), except for
that portion of comment | to 8112 that dedls with the confidentidity obligations of alawyer whois
required to withdraw from ajoint representation because one of the jointly represented clients refuses
to permit the lawyer to reved information that other co-clients need to know. Comment | permits not
only awarning to the affected co-client “that a matter serioudy and adversdly affecting that person’s
interests has come to light, which the other co-client refuses to permit the lawyer to disclose,” but dso
confers upon the lawyer “the further discretion to inform the affected co-client of the specific
communication if, in the lawyer’ s reasonable judgment, the immediacy and magnitude of the risk to the
affected co-client outweigh the interest of the communicating client in continued secrecy.” The
illugtrations make clear that the lawyer’ s discretion in this regard is broader than would be the case if
the affected person was not a co-client. To distinguish thisfrom a“noisy withdrawa,” | would cal this
awithdrawa with “abig bang.” Comment [12] does not so broaden the lawyer’ s discretion to reved
one co-client’s confidences in order to protect the interests of other co-clients. Unlessthe lawyer is
permitted or required to make the disclosure in question by one of the generdly gpplicable exceptions
in Rule 1.6(b) or (c), the lawyer cannot make a“big bang” in connection with the lawyer’ s withdrawal
from ajoint representation of multiple clients. The core issue for the Commission to resolve is whether
traditiond confidentidity norms should be modified when lawyers undertake the joint representation of
multiple dients.  Should the lawyer’ s implied authority to reved information among the jointly
represented clients be broadened to include information that would materidly disadvantage one of the
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co-clients? Should there be a specid rule that permits alawyer to disclose to one co-client’s
confidentia information to protect the interests of another co-client in Stuations in which such disclosure
would not be permitted to protect the interests of a person who isnot aco-client? | have answered
these questionsin the negative. If the Commisson favors an affirmative answer, | think the answer
belongsin the Rule rather than in a Comment.

Comment [13]:

Comment [13] is new and explains the gpplication of Rule 1.6 to “common interest
arrangements’ between individuas each of whom is represented by their own lawyer. This Comment
incorporates the holding in ABA Forma Ethics Opinion 95-395 (Obligations of a Lawyer Who
Formerly Represented A Client in Connection with a Joint Defense Consortium). The bracketed
language contemplates anew rule articulating the duties of alawyer to a non-client who confidentidly
providesto alawyer information that is related to the lawyer’ s representation of aclient.

Comment [14]:

Comment [14] effectively replaces Modd Rule Comments [9] and [13] and explains Paragraph
(b)(1)’ s permission to reved client inforamtion to prevent death or substantid bodily harm.

The questions for the Commisson’sreview are:

Should substantid bodily harm be explained asincluding “life threstening and dehilitating illness,
such as cancer and AIDS?

Should substantia bodily harm be explained as including “the consequences of child sexud
abuse?’

Should subgtantia bodily harm be explained as including “the consequences of wrongful
imprisonment?’” The Commission has previoudy decided not to permit disclosure to prevent or rectify
the wrongful incarceration of aperson. | do not think thisissue should be reopened by  adding
Comment language suggesting that wrongful imprisonment is likely to result in death or subgtantia bodily
harm. The prospect of awrongful execution, of course, would trigger the right to disclose for the
purpose of preventing deeth, but | do not think we can proceed on the assumption that imprisonment is
likely to result in substantia bodily harm.  The Commission should be aware, however, the Comment ¢
to 8117A of the Restatement of the Law Governing Lawyers includes within the meaning of “serious
bodily harm” the * consequences of such events as imprisonment for a subgtantid period.”  If the
Commission wants to reconsder its decison with respect to didcosure to prevent or rectify wrongful
incarceraion, | think it should do so0 in the Ruleitsdf and not through strained commentary about
subgtantia bodily harm being a consequence of incarceration.
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The second to the last sentence provides that “the lawyer must reasonably believe that a person
islikely to die or suffer substantia bodily harm unless the lawyer reveds information otherwise
protected by this Rule.” Does this statement accurately and adequately describe what the Commission
had in mind when it ddeted the requirement that death or substantia bodily harm be “imminent” or did
not replace that requirement with the Restatement’ s requirement that the death or harm be “reasonably
certan?’

Comment [15]:

Comment [15] is new and explains paragraph 1.6(b)(2)'s grant of permission to disclose client
information to the extent necessary to prevent client crimes and frauds that are likely to cause
substantial economic loss. The last two sentences are intended to dert the lawyer to the four distinct
questions the lavyer must ask answer enroute to a determination that disclosure is permitted by
paragraph 1.6(b)(2). | would like the Commission to confirm the accuracy of this outline of the issues
that must be addressed by alawyer who is considering reveding client information to prevent a client
crime or fraud.

Comment [16]:

Comment [16] is new and explains paragraph 1.6(b)(3)’ s grant of permission to reved client
information to the extent necessary to rectify substantia loss resulting from adient'scrime or fraud in
the furtherance of which the client had used the lawyer’ s service. The Commission should carefully
review the portion of the Comment which offers some explanation as to when a client will have used the
lawyer’ s services to further the commisison of the dlient’s crime or fraud.  This Comment is consstent
with discusson of the client’s“use’ of alawyer’s sarvicesin acrime or fraud as found in Comment e to
§117B of the Restatement of the Law Governing Lawyers.

Comments [15] and [16] replace Model Rule Comments [10], [11] and [12] that explained
Rule 1.2(d)’ s prohibition againgt assisting a client commit a crime or fraud.
Comment [17]:

Comment [17] is new and explains paragraph 1.6(b)(4)'s grant of permisison to alawyer to
reved client information to the extent necessary to secure legd advice about the lawyer’ s persond legd
and professiona respongihilities in connection with the representation of the client.

Comment [18]:

Comment [18] is new and setsforth in very generd termsthe rationa for the exceptionsin
paragraph 1.6(b)(5).
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Comment [19]:

Comment [19] isidentical to Modd Rule Comment [18].
Comment [20]:

Comment [20] isidentical to Modd Rule Comment [19].
Comment [21]:

Comment [21] is subgtantidly smilar to Model Rule Comment [14].
Comment [22]:

Comment [22] isarevison of Modd Rule Comment [21]. The most important sentencein
Comment [22] isthe last sentence that reads. “A lawyer may refrain from making a disclosureif the
lawyer reasonably believes, after reasonable inquiry, thet the law in question does not legdly obligate
the lawyer to make the disclosure.” The key issue here is whether we should permit the lawyer to
reman Slent “if the lawyer has a non-frivolous reason for believing that the law in question does not
legaly obligate the lawyer to make the disclosure”

Comment [23]:

Comment [23] isarevison of Mode Rule Comment [20]. The only subgtantive difference
relates to the requirement in Comment [23] that the lawyer exhaust dl rights to gpped adverse rulings
denying a claim of privilege made in response to a court order to reved information reating to aclient’s
representation. The appropriateness of this requirement was questioned by a member of the
Commission prior to our January meeting in Nashville. The member thought that the decison whether
to gpped adecison denying aclam of privilege should remain a matter of practica judgment rather
than an ethica requirement. The Comment as currently drafted would require the lawyer to impress
upon the client the practica reasons for not pursuing an gpped and secure the client’ s consent to forego
the gpped and make the disclosures in question. Deleting the reference to the apped in the Comment
would |leave the issue to be resolved under Rule 1.2 - the issue being whether the lawyer or the client
has the authority to determine whether to take an interlocutory gpped from an adverse decision
reecting the client’ s invocation of the atorney-client privilege. Because of the professon’s generd
policy of dlocating to the client the authority to make decisions about the disclosure of confidentia
information, | think the fina cal on whether to undertake a non-frivolous gpped of an adverse judgment
on a privilege question should be made by the client after consultation with the lawyer. Thus| prefer
the Comment as currently formulated.

Comment [24]:
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Colorado, D.C., Georgia, lowa, Maine, Michigan, Minnesota, Nebraska, New Y ork, Ohio,
Oregon, Virginia, Vermont have retained the formulation that was contained in ABA Model Code DR
4-101(D): “A lawyer shal exercise reasonable care to prevent the lawyer’ s employees, associates and
other whose services are utilized by the lawyer from disclosing or using such information, except that
the lawyer may reved the information alowed by paragraphs (b) and (c) through such persons” |
modified this formulation to conform to the structure of the Model Rules.

A member of the Commission has recommended the deletion of the bracketed reference to
“any other person to whom the lawyer has provided such information.” The concernistha itis
unredigtic to expect alawyer to monitor the conduct persons to whom confidentia information is given.
| do not think, however, that exercise of reasonable care would require monitoring. But it probably
would require that the lawyer secure from the recipient a promise to maintain the confidentiaity of the
information provided by the lawyer.

Comment [25]:

Comment [25] is new and addresses how the lawyer’ s duty of care and confidentidity intersect
in connection with the means a lawvyer might use to tranamit confidentia information. | have teken a
case-by-case gpproach with atilt in favor of allowing use of unencrypted e-mail in the ordinary course
of lawyer-client communications. | believe this comment is congstent with the trend in recent Ethics
Committee decisons addressing the use of e-mail and with the May 21, 1998 Discussion Draft of the
Report of the Lawyer Business Ethics Committee' s Task Force on E-Mail Privacy that was provided
to the Commission in Montreal. The comment leaves open the possibility that extraordinary security
measures may be required in some cases in which the means of communication used in a particular
Stuation would not afford the lawyer a“reasonable’ expectation of privacy. Comment [26] also
requires the lawyer to discuss these matters with the client at the outset of the representation.

Comment [26]:

Comment [26] isnew. | am not aware of any jurisdiction that has adopted such a provison.
The ideafor such arequirement comes from Pizzamente, “The Lawyer’s Duty To Warn Clients About
The Limits Of Confidentidity,” 39 Catholic U.L. Rev. 441 (1990). The author’s conclusion isthat a
fallure to so warn or consult with aclient about limitations would be unethicad and might condtitute
actionable mapractice. Such consultation may aready be required by Rule 1.4.

Comment [27]:

This Comment combines Model Rule Comments[15] and [16] in a Single Comment intended
to draw the lawyer’ s attention to the withdrawa 1ssues that can become entangled with confidentiadity
issues.  Its primary purposeis to distinguish the withdrawa issues from the confidentidity issues and
provide cross-references to the pertinent Rules.
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