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PROPOSED RULE 1.6 - 5th Draft
for discussion in Chicago, September 27 and 28, 1998

Confidentidity of Information

(@ A lawyer shdl not reved information relaing to the representation of a client, and shal not use
such information to the client’ s disadvantage, unless the dient gives informed consent,

the disclosure or use isimpliedly authorized in order to carry out the representation, or the disclosure or

use is permitted by paragraph (b) or required by paragraph (c).

(b) A lawyer may reved or use information relating to the representation of a client to the extent the
lawyer reasonably believes necessary:

(2) to prevent the-cher -8 3 s ;
te-resuttin [|mm|nent] [reasonablv cenan] [Drcbable] deah or sjbstamld bodlly harm;

(2).to prevent the dient from committing.acrime or fraud thet is likely to result in
substantia injury to the financid interests or property of another and.in the furtherance
of which the dient is using, or has used, the lawyer’ s services,

(3).to rectify or mitigate substantia iniury to the financid interests or property of another
that has resulted from the client's commission of acrime or fraud in the furtherance of
which the client has used the lawyer’ s services;

(4). to secure confidentia leoal advice about the lawyer’ s compliance with these Rules; or

(5) to establish aclam or defense on behdf of the lawyer in a controversy between the client
and the lawyer, to establish a defense to acrimina charge or civil daim againg the lawyer that
is based upon conduct in which the client was involved, or to respond in any proceeding to
alegations concerning the lawyer’ s representation of the client.

(©) A lawyer shdl reved or use information relating to the representation of a client to the extent
required by law or court order, or when necessary to comply with Rules 3.3, , , Or
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must not use such mformau on 1o the disadvantage of the client. This contn butesto the trugt that must be
ahdlmak of the client-lawyer relationshilo The client isthereby encouraged t0 seek legal assistance

sublect matter 0 that the lawyer WI|| havedl the mformatlon the lawyer needsto e‘fealvelv reDresent
the dient and, if necessary, to advise the dient to refrain from wronaful conduct. The prohibition againg

the use by the lawver of mformatl on relating to the renresentation to the dlient’s d| sovantage is derived
from the lawyer’ s generd duty of loyaty to the client.

Information Relating to the Renr esentation of a Client

[2] This Rule coverns the disclosure or use by alawver of information relatina to the
representation of a client during the course of the lawyer’ s representation of the client.. See Rule[ ] for
the duties alawyer owes to aprospective client. See Rule 1.9 for the lawyer’ s duties to former clients.

[3l 5t The principle of lawyer-client oonfldentldlty is glven effect by the law of evldence and
CIVI| Drocedure aswel as bv theee Rules ‘ 2 .

work product rule appliesin.civil discovery proceedings and affords a defense againg a reoueﬂ for

production of documents prepared in anticipation of litigation.. As.ameatter of professond
r&oonsi bilitv however thisRule more broadly requi resalawyer to preserve the confidentid ity of
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information relating to the representation of the organizationd client. Thus, by way of example, if an

organizationd client requestsits lawyer to investigate alegations of wrongdoing, interviews made in the
course of that investigation between the lawyer and the client's employees or other condtituents are
covered by Rule 1.6. Thelawyer' s duty to protect thisinformation is a duty owed to the organizationd
client, and disclosure of such.information to persons not associated with the organization, or the use of
such information to the disadvantage of the organization, requires the informed consent of aduly

authori zed organizationa . condtituent.

Protecting I nformation Related to the Repr esentation of the Client

[5] Paragraph (a) prohibits alawver from reveding information relaing to the representation of
aclient that the client would not expect the lawyers to share with others. This prohibition aso applies
to disclosures by alawyer that do not in themsalves reved protected information but could reasonably
lead to the discovery of such information by athird person. Using an anonymous “hypotheticd” to
discuss issues reating to the representation of aclient, for example, does not ordinarily reved
information relating to the client’ s representation, but informed dient consent will be required if thereis
areasonable likdihood that the hypothetica would permit discovery of other information thet the lawyer
would not be permitted to revedl.

[6] Paragraph (a) dso prohibits alawyer from using information relating to adient’s
representation to the disadvantage of the client.  Learning by virtue of the representation of a client that
the client intends to purchase and devel on severd parcels of land, for example, alawyer may. not seek
to.purchase one of the parcals in competition with the dient. Also, if by virtue of hisor her
representation of a client in a business matter, alawyer. comesto know of the avallability of arelated
business opportunity of which the dient is unaware, the lawyer may be under alegd obligation to refran
from taking the opportunity without first affording the client an opportunity to do 0. The lawyer’s
undisclosed seizure of the opportunity would disadvantage the client by deprivina the client of afirst
option to which he or she was legdly entitled.  Such a use of information relating to the representation
of the dient violates the lawyer’ s duty of loydty to the dlient.

[7] In some situations, alawyer may be able to use information relating to the representation of
aclient for the advantage of the lawyer or athird person without reveding the information to others.
The lawyer may do.so provided that the use of the information does not disadvantage the client or
violate client ingtructions,.is not dishonest, fraudulent or deceitful, and does not conditute a crime that
reflects substantidly on the lawyer’ sfitness to practice law. . See Rule 8.4.

Informed Consent and Impliedly Authorized Disclosures
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[8] A cdlient’s consent to the disclosure or use of information protected by this Rule must be
informed and secured by the lawyer in advance of the disclosure or use in duestion... See the definition
of “informed consent” inRule[ 1. A lawyer may not seek aclient’s consent to a disclosure or use of
information relating to the client’ s representation. if o doina would be inconsstent with the lawvyer’s
duties to competently and loyaly represent the client. See Rules 1.1 and Rule 1.7.

carrying out the representation, except to the extent that the client's ingtructions or specia circumstances
limit thet authority. In litigation, for example, alawyer may disclose information by admitting a fact that
cannot properly be disputed, or in negotiation by making a disclosure that facilitates a satisfactory
concluson.

[10] 18F Lawyers associated in afirm may;trthe-eourseof-the firr'spraettee; areimpliedly

ingtructed that particular information be confined to specified lawyers. Thisimplied authorization aso
extends to disclosures on aneed-to-know basis to lawyers who are not associated with the firm but
who are participating in the representation of the client in the matter either as an independent co-counsd
or asatemporary lawyer.. See Rule[ 1. with respect to the need for the lawyer to secure client
consent prior to associating co-counsd or permitting atemporary lawyer to participate in the client’s

Joint Representation of M ultiple Client and Common-Interest Arrangements Among
Separately Represented Clients

[11] If alawver isjointly representing multiple dients in amatter, each dient is, absent informed
consent to the contrary, entitled to the full protection of thisRule.. Information relaing to the joint
representation provided to the lawyer by one of the dientswill be regarded as information relating to
the representation of each dient. The lawyer who isjointly representing the dients must obtain the
informed consent of each of the clients before disclosng protected information to third persons.. In.the
absence of indructions to the contrary, however, alawyer jointly representing multiple dientsis
impliedly authorized to share information relaing to the representation with Al the dients to the extent
necessary to accomplish the objectives of the joint representation.  See Rule 1.7 for the lawyer’ s duties

disclose to another jointly-represented client informeation relating to the representation that the other
client needs to know in order make informed decisions about the representation.

[12] Occasiondly, clients represented by separate lawyers will agree to cooperate with each
other in connection with. amatter in which they have acommon.interest. It iscommon.in such

common.interest. This Rule specifies the duties of each lawyer to his or her own. client to protect
information relating to such a common-interest arranaement. [See Rule [ 1 for the duty of the |lawyer to
abide by confidentiadity agreements between the lawyer’ s client and other participants in such an
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Permitted Disclosure or Use of Information Relating to a Client’s Representation

includes life threatening and debilitating illnesses, such as cancer and AIDS, and the consequences of
child sexud abuse.. The lawyer must reasonably believe that a person will [probably] die or suffer
subgtantia_bodily harm unless the lawyer reved s information otherwise protected by this Rule. Death or
substantid_bodily harm is [probablel not only if it will be suffered immediady. but Ao if thereisa
present and substantial threat that a person will suffer such injury a alater date.

[14] Paragraohs (b)(2).and b(3) permit disclosure of information relaing to aclient’s
representation to prevent the dient from.committing a.crime or fraud that is likely to result in subgtantid
injury to the financia or property interests of another or to rectify or mitigate such loss that has resulted
from the dient’s commisson of acrime of fraud. Disclosureis only permitted, however, in Stuaionsin
which the client isusing or has used the lawyer’ s services in furtherance of the crime or fraud. Such a
serious abuse of the client-attorney relationship warrants the forfeiture of the protections afforded by
thisRule. A lawyer's services further the commission of aclient’s crime or fraud, for example, if the

affected persons with work product prepared by the lawyer, and such actions facilitate the
consummation of the dlient’s crime.or fraud.. A lawyer does not further a client’s crime or fraud,
however, if the lawyer’ s participaion in the matter is limited to the provision of advice to the dlient
about the legdity of the dlient’s conduct.. The lawyver must not, of course, counsdl or assg thedient.in
conduct that the lawyer knows is crimind or fraudulent. See Rule 1.2(d).
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[15] A lawyer's confidentidity obligations should not preclude alawyer from securing lega
advice about the lawyer’' s persond responsibility to comply with these Rules. Paragraph (b)(4),
therefore, permits the lawver to revea information relating to a client’ s representation to the extent

relating to the client’ s representation in order to secure advice or assistance, the lawyer must secure the

informed consent of the client or determine that the disclosure isimpliedly authorized to carry out the

[16] 28] Wherealegd clam or disciplinary charge dleges complicity of the lavyer ina
client's conduct or other misconduct of the lawyer involving representation of the client, the lawyer may
respond to the extent the lawyer reasonably believes necessary to establish a defense. The sameistrue
with respect to aclam involving the conduct or representation of aformer client. Such a charge can
ariseinacivil, crimina or professona disciplinary proceeding, and can be based on awrong alegedly
committed by the lawyer againg the client, or on awrona aleged by athird person; for example, a
person claiming to have been defrauded by the lawyer and client acting together. The lawyer'sright to
respond arises when an assertion of such complicity has been made. Paragraph (b)(2)(4).does not
require the lawyer to await the commencement of an action or proceeding that charges such complicity,
S0 that the defense may be established by responding directly to athird party who has made such an
assertion. The right to defend, of course, applies where a proceeding has been commenced. Where

U ! C CiJ




O©oO~NOOULDS,WNPE

ﬁ-h-b-h-bwwwwwﬁwwwWNI\)I\JI\)I\JI\)I\JI\)I\JI\)I—‘HI—‘HI—‘HI—‘HI—‘H
WNNPFP O OOoNO O WNPOOWO~NOULdRWNREPODOONOOOGPA,WDNEO

entitled to afeeispermitted by paragraph (b)(2) to prove the services rendered in an action to collect
it. This aspect of the rule expresses the principle that the benefldary of aﬂduc:ary relatlonshlp may not
explort it tothe detrlment of theflduaary ASS

18] Paragraph (b) onl mits disclosure to the extent reasonably n to accomplish
one of the ournoses secified in suboaradraJhS B(D-(5). Prior to disclosure, the Ianer must, if

for the lawyer to do 0 and to advise the client about the consequences of the client’ s fallure to do so.

If reasonably feasble, the lawyer must dso give the client advance notice of the disclosure. If
disclosure s permitted, the lawyer mugt limit the disclosure to such information asis reasonably
necessary. to accomplish the purpose for which disclosure is permitted.  If, for example, alawyer
reasonably bdievesthat notice of the lawyer’ s withdrawa_and a disaffirmation of the lawyer’s prior
work in amatter will_be sufficient to enable the intended victim to prevent the consummation.of an
onaoing fraud., the lawyer may not provide the affected person with additiond detall about the client’s
conduct in the matter. If disclosure is necessary to defend againgt charges of misconduct or to collect a
fee, the disclosure shedtd must be made in amanner which limits access to the information to the

tribuna or other persons having aneed to know it, and gppropriate protective orders or other
arrangements should be sought by the lawyer to the fullest extent practicable.

[19] 4t Paragraph.(b). permits but does not require the disclosure or use of information
relating to a _client’s representation to accomplish the purposes specified in paragraphs
(0)(D-(5)...In exercisng the discretion conferred by this Rule, Fhetanyer'sexercise-of-discretion
regtres-consderationof the lawvyer may consder such factors as the nature of the lawyer's relationship
with the dlient and with those who might be injured by the client, the lawyer's own involvement in the

transaction and factors that may extenuate the conduct in questl on. Wh&eﬂ%&ed—theﬂweedﬁeutd

m d

uIe

decision not to take preventive a:tl on permrtted by paragraph (b) does not vroI atethis

Mandatory Disclosure or Use of Information Relating to the Representation

lawyer to dISCl ose information rel atl ng to the representation. SeeRules2.2,2.3,3.3and 4.1. In
addition to these provisons, alawyer may be obligated or permitted by other provisions of law to give
information about a client. Whether another provision of law supersedes Rule 1.6 is a matter of
interpretation beyond the scope of these Rules, but a presumption should exist againgt such a
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supersesson. A lawver may. refrain from making adisclosure if the lawyer ressonably believes, after
reasondole inquiry, thet the law in guestion does not |egaly obligate the lawyer to make the disclosure in

ordered to reved information relati ng.to thecllent S representet on the Ia/vver must absent waveﬁby
mformed consent of the client to do otherW|se, paraga

lawyer to provide information about the client.

Acting Competently to Preserve Confidentiality

[22] A lawver shdl act competently to safequard information relating to the representation of a
client agang inadvertent or unauthorized disclosure by the lawyer, by other persons who are
participating in the representation of the dlient and who are subject to the lawyer’ s supervison, [or by
any other person to whom the lawyer has provided such information.] See Rules 1.1, 5.1. and 5.3.

of aclient, the lawyer must take reasonable precautions to prevent it from coming.into the hands of
unintended recipients. This duty, however, does not require that the lawyer utilize extraordinary
security measures, such as encryption, if the method of communication employed by the lawyer affords
areasonable expectation that the communication will only be accessble to the intended recipient or to a
person whose access is necessary for its transmission and who can be expected to honor the
confidentidity of the communication. Factors to be congdered in determining the reasonableness of the
Ianer’ s expectation of corrl‘identiditv include the sengtivity of the informetion and the extent to which

lawyer need not implement shecid security measures when communicating information reletlnq fothe
representation of aclient by telephone, cdlular phone, telearaph, facamile or dectronic mall. . A dient

[24] 122} The duty of confidentidity continues after the client-lawyer relationship has been
terminated. See Rule 1.9(c).

Reporter’s Observations

A. Rule Text



1. 1.6(a) and Comment [3]: Disclosure and use of confidential information
prohibited; disclosure and use of other information prohibited only if
disadvantageous to client.

Severa concerns about the prior draft of Rule 1.6(a) were aired a our meeting in Toronto:
1. The Rule should begin with the basic prohibition rather than with a string of exceptions.

2. The rdocation of Rule 1.8(b) into Rule 1.6(a) had created some uncertainty about the
relationship between the two rules - one of which is a confidentiaity rule and the other of which
isaconflict of interest rule,

3. Taken at face vaue, the Toronto draft (and the current Mode Rule) prohibits harmless
disclosures of non-confidentid information relating to a client’ s representation. Some
Commissioners voiced the concern that this prohibition was too broad. Thisis an issue that was
initidly discussed and tentatively resolved during our mesting in Wilmington, but it resurfaced in
Toronto. More recently, thisissue has been caled to the atention of the Commission by the
memorandum of David Isbell to Margy Love in which he explained his concern that:

“... thereisalot of information that relates to the representation of most
clients but that nonethelessis attended by no expectation or interest of the client
that would be betrayed by disclosure, and few if any lawyerswould think for a
moment that disclosure of such information was ethicaly prohibited. Thus, the
Ruleis clearly not meant to be read literaly, but it provides no guidance asto
how much less than literd its reach is meant to be.”

Professor Tom Morgan has shared similar concerns with the Reporters. He
indicated a preference for the Model Code protection of “confidences’ and “ secrets
and his hope that this matte would be addressed either in the Rule or by way of a
Comment.

4. The Toronto draft did not permit use (as distinct from disclosure) of protected information as
even though such use was impliedly authorized to carry out the representation.

The Reporter was asked to draft an aternative that would prohibit the disclosure and use of
information only if doing so would disadavantage the client and an dternative that would address
disclosure and usein separate paragraphs. Because of some of the Comments | have received since
our meeting in Toronto | have aso prepared two aternatives that try to limit the scope of Rule 1.6(a) to
confidentia information and to such other information that a client would expect to be kept confidentid.

a. Reporter’srecommendation: The proposed draft of Rule 1.6(a) is consistent with the
substance of both Moded Rules 1.6(a) and 1.8(b) and alows both the disclosure and use of information
if impliedly authorized to carry out the representation.  On its face, however, this proposal does not



respond to concerns about the “ overbreadth” of the Rul€e s reference to “information relating to the
representation of aclient.” The Reporter recommends that the Commission address such concerns by
including the following statement in proposed Comment [3]:

“The confidentiality rule applies not only to matters communicated in
representation, whatever its source, that a client would expect the lawyer to
keep confidential because its disclosure might be embarrassing.or._ detrimental
or becausethe client had requested the lawyer to treat the infor mation as
confidential.

The purpose of the highlighted language isto limit the broad reference to “information relating to
the representation of aclient” so that it will be understood to embrace dl confidentia information
relating to aclient’s representation and only such other information about the representation that the
client would expect the lawyer to keep confidentia, such as embarrassing or potentialy harmful
information. Without using the labels, then, this Comment generdly limits “information reaing to the
representation of a client” to what the Modd Code referred to as * confidences’” and “secrets” The
only difference is that the Comment refers more generdly to confidentia informetion, rather than to
information specificaly protected by the attorney-client privilege. Beyond this nothing is said,
suggesting that information acquired by the lawyer that the client would not expect to be kept
confidentid - i.e., that was not transmitted to the lawyer in confidence or likely to be embarrassing or
harmful - is not related to the representation for the purposes for Rule 1.6.

Although the replacement of the Modd Code s protection of “confidences’ and “secrets’ by
Mode Rul€ s protection of “information relating to the representation of aclient” was awell-intended
effort to broaden the lawyer’ s confidentidity obligations, the Reporter concurs with the concerns aired
by David Isbdl and Tom Morgan and recommends adoption of this commentary to limit Rule 1.6's
protection to information that clients expect to be kept confidential. Although the Comment cuts back
on the meaning that normally would be ascribed to a broad reference to “information relating to the
representation of aclient,” | think it is congstent with what most clients and lawyers would think to be
the intended purpose for Rule 1.6.

b. Alternative 1: Revise Rule 1.6(a) to prohibit disclosure and use of confidential
information and to prohibit disclosure and use of other information only if disadvantageousto
the client.

Such arule would read:
(@ A lawyer shall not reveal or use confidential information relating to the

representation of a client, and shall not reveal or use other information reating
to therepresentation of the client to the client’ s disadvantage, unless the client

10



agivesinformed consent, the disclosure or use isimpliedly authorized in order to
carry out therepresentation, or thedisclosure or useispermitted by paragraph
(b) or_required by paragraph ().

The Reporter thinks that this dternative is awvkward and prefers use of commentary to narrow
the breadth of the Rul€ s reference to “information relaing to the representation of aclient.” 1 asodo
not think that the overbreadth issue is of such paramount importance that it requires resolution in the
rule text.

c. Alternative 2: Disclosure and use only prohibited if disadvantageousto the client

As a possible solution to the overbreadth problem, the Reporter was asked to prepare a draft
of Rule 1.6(a) that would permit disclosures and uses of client information would not disadvantage the
client. 1t was aso suggested that such arule would make it unnecessary to specify an exception for
“impliedly authorized disclosures” The rule would reed:

(@) A lawyer shall not reveal or useinformation relating to the representation
of a client to the disadvantage of the client, unless

the client givesinformed consent, the disclosure or useisimpliedly authorized
in order to carry out the representation, or the disclosure or useispermitted by
paragraph (b) or. required by paragraph (c).

The problem with this formulation is that it would permit the disclosure of confidentia or
privileged information without client consent so long as the disclosure would not disadvantage the client.
Thiswould not have been permitted under the Model Code, is not permitted by the Model Rule, and
would represent amgjor relaxation of the lawyer’s confidentidity obligation. For that reason, the
Reporter does not recommend adoption of this dternative.

d. Alternative 3: Disclosure and use in separ ate par agraphs.

The Commission asked the Reporter to prepare a draft that treated disclosure and use of client
information in separate paragraphs.  Such an aternative draft would read:

(a) A lawyer shall not reveal information relating to the representation of a client,
unlessthedisclosure or useisimpliedly authorized in order to carry out the
representation, the client givesinformed consent, or the disclosureis permitted by

paragraph (c) or required by paragraph (d).

(b) A lawyer shall not use information relating to representation of aclient tothe
disadvantage of the client, unlessthe client givesinformed consent, or theuseis
permitted by paragraph (c) or required by paragraph (d).

11



Were the Commission to approve this dternative, the “ overbreadth” problem could be
addressed by adopting proposed Comment [3]. Commentary could aso be added to explain that
paragraph (a) is a confidentiality rule and that paragraph (b) isaconflict of interest rule.  If need be, we
could dso add commentary to explain why there is no exception in paragraph (b) for usesthat are
impliedly authorized to carry out the representation.  The Reporter sees nothing to be gained by
treating disclosure and use in separate paragraphs.

2. Paragraph (b)(1): disclosure or use necessary to prevent “imminent,”
“reasonably certain”, or “probable’ death or bodily harm

In Montred, the Commission tentatively approved atersaly formulated paragraph (b)(1) that
permitted disclosure “to the extent the lawyer reasonably believes necessary to prevent deeth or
subgtantid bodily harm.” In Toronto, the Commission revisited thisissue and voted to add a
requirement that the death or bodily harm be “imminent.” After more discusson, the Commission
asked the Reporter to draft a comment explaining that an imminence requirement would not require the
lawyer to wait until desth was at the doorstep and to congder other possible formulations of the Rule
text.

a. Alternative 1. “Imminent” death or substantial bodily harm.

After voting to retain the Modd Rule requirement that death or bodily harm be “imminent,” the
Commission ingtructed the Reporter to draft a single sentence that would be added to a Comment and
indicate that the “imminence’ requirement does not mean that the lawyer has to wait until deeth is & the
doorstep. Such a sentence might reaed:

Death or substantial bodily harm isimminent not only if it will be suffered immediately,
but also if there a present and substantial threat that a per son will suffer such injury at
alater date.

This sentence is congstent with Comment d to 8117A of the Restatement of the Law
Governing Lawyers that serves as an explanation of the Restatement’ s requirement that the deeth or
bodily harm be “ reasonably certain.” The problem with this comment language is that it bears no
resemblance to the sandard dictionary definition of “imminent” as “likely to occur a any moment.” The
Reporter does not recommend that the Commission explain imminence in these terms.

b. Alternative 2: “reasonably certain” death or substantial bodily harm.
As an dternative, the Commission could track 8117A of the Restatement and require that the

death or bodily harm be “reasonably certain.” Thiswould be coupled with a Comment that would
read:

12



Death or substantial bodily harm isreasonably certain not only if it will be
suffered immediately, but also if thereisa present and substantial threat that a
person will suffer such injury at a later date.

My only concern about this formulation is that it uses “reasonably” in away that differs from
how “reasonably” is used throughout the Modd Rules.  Asused to modify death or substantid harm, |
think the drafters of the Restatement used the phrase “reasonably certain” to convey the sense that the
lavyer must only be moderately rather than completely certain. They wanted the reasonable lawyer to
be “pretty sure’ or “confident.” According to Modd Rule terminology, however, “‘ reasonable’ and
‘reasonably’ when used in relation to conduct by alawyer denotes the conduct of a reasonably prudent
and competent lawyer.” Thiswould suggest that the reference to “reasonably certain death or
subgtantia bodily harm” should be construed to require that the lawyer be “certain” that death or
subgtantia bodily will be suffered and that the lawyer’ s determination must comport with the judgment
of areasonably prudent and competent lawyer.  Although a Comment to Rule 1.6(b)(1) could make
clear that we are using “reasonably certain” in the Restatement sense of the term, | think we should, if at
al possible, restrict our use of “reasonable’ or “reasonably” to Stuations in which we want to require
the lawyer to act as would a prudent and competent lawyer. | would, therefore, only recommend
using areference to “reasonably certain” desth or substantid bodily harm if thereis no other way in
which we can tersely convey the sense that the reasonable lawvyer must be pretty sure or confident, but
does not have to be certain, that death or subgtantia injury will result if the lawyer remains silent.

c. Alternative 3: “probable’” death or substantial bodily harm

This formulation avoids the problem associated with the reference to “ reasonable certainty.”
One accepted meaning of “probable’” impliesa“strong” or “substantid” likdihood that deeth or injury
will result if the lawyer does not act. It does not, however, imply certainty. The Comment language
would read:

Death or substantial bodily harm is probable not only if it will be suffered
immediately, but also if thereisa present and substantial threat that a person
will suffer such injury at alater date.

The lawyer’s judgment will till have to be reasonable because Rule 1.6(b) requires that the
lawyer “reasonably believe’ that the disclosureis “necessary” to prevent the “probable’ injury. The
problem with this dterative is that probable is sometimes used as a synonym for “likely” and might aso
cause some lawyersto think in terms of probable cause rather than in terms of a substantia or
ggnificant likdihood. Additional commentary might be necessary to dlarify the precise sensein which
we are usng the term.

d. Alternative 4: “the Montreal formulation.”

Preferring aterse formulation of this exception and having struggled without complete success
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to come up with an appropriate modifier, the Reporter requests that the Commission reconsider using
the formulation that was tentatively gpproved in Montred:

(b) “the lawyer may disclose ... to the extent the lawyer reasonably believes
necessary

(1) to prevent death or substantial bodily harm.”
Comment language could be added to specify that:

Disclosureisreasonably necessary to prevent death or substantial bodily harm
not only if theinjury isimminent, but also if thereisa present and substantial
threat that a person will suffer such injury at alater date.

| think this Comment works quite well as an explanation of the requirement that the lawyer
reasonably believe that disclosureis “necessary” to prevent death or substantia bodily harm. This
suggests that there may be no need to add an adjective to modify the Rul€ s reference to death or
subgtantia bodily harm. To the extent additional commentary is needed to explain nuances, such
commentary can be tied to the Rul€ s requirement that the disclosure be necessary.

d. Reporter’s Recommendation: Given the primacy of life and bodily integrity, the Reporter
recommends the adoption of the formulation approved in Montred - aterse grant of permisson to a
lawyer to reved dlient information to the extent the lawyer “reasonably believes necessary” to prevent
degth or subgtantia bodily harm, with resort to commentary to the extent necessary to convey the
message that the lawyer must be careful not to jump to premature conclusions, but that the lawyer need
not wait until the last possible moment before taking preventive action.  1f, however, the Commission
concludes that a modifier is needed, | would recommend using “probable’ rather than “reasonably
certain.”

3. Paragraph (b)(2): prevention of client crimesor frauds “in the furtherance
of which the lawyer’s services have been or are being used.”

a. Reporter’sRecommendation: Thisdraft reflects the Commisson’'s decison that lawyers
should be permitted to reved client information to prevent the client from committing a crime or fraud
only if the lawyer’s services were used by the client in furtherance thereof.
| recommend that the Commission retain paragraph (b)(2) rather than combining it with paragraph
(b)(3) because mogt states treat prevention of crimes and frauds separately from the rectification or
mitigation of loss resulting from such crimes and frauds.

b. Alternative: Prevention and rectification in a single paragraph.

Although I do not recommend combining paragraphs (b)(2) and (3) into asingle paragraph, the
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Commission’s decison to limit preventive disclosure to Situations in which the client has used or isusing
the lawyer’' s services to perpetrate the crime or fraud would permit such ajoinder. The paragraph
would read:

(b) A lawyer may reveal ... to the extent the lawyer reasonably believes necessary
(2) to prevent, rectify or mitigate substantial injury to the financial
interests or property of another resulting from the client’s commission

of acrimeor fraud in the furtherance of which the client isusing, or has
used, the lawyer’s services,

4. Deletion of paragraph (b) (5) from prior draft

In Toronto, the Commission referred paragraph (b)(5) of the prior draft back to the Reporter
for further review. The Commission voted to delete the first two subparagraphs because the specified
disclosures were deemed to be “impliedly authorized.” No find action was taken with respect to
paragraph (b)(5)(iii) that permitted disclosure to enable the lawyer “to disaffirm a communication that
the lawyer has previoudy made on behaf of the client and that the lawyer has reason to believe isfase
or mideading.”

The Reporter has not included this paragraph in this draft. Whether alawyer should be alowed

to disaffirm a statement the lawyer has made on behaf of a dient should be reconsdered when the
Commission reviews Rule 4.1.

B. Comments

Comment [1]: Purpose of Rule

Comment [1] replaces Modd Rule Comments [1], [2], [3], and [4].

Comment [2]: Cross Reference To Other Confidentiality Rules

Comment [2] isnew. It cross-references the other confidentidity rules.

Comment [3]: Information Relating to Representation
Comment [3] isamodification of Modd Rule Comment [5]. Its purposeisto explain the

Rul€ sreference to “information relating to the representation of a client” and how such informetion
relates to information protected by the attorney-client privilege and the work-product rule. Seethe
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discussion of this Comment in the Reporter’ s Observations about Rule 1.6(a).

Comment [4]: Organizational Clients

Although taken in part from Comment [2] to Modd Rule 1.13, this Comment is basicaly new.
Its purposeisto explain how Rule 1.6 gpplies to organizationd clients. A member of the Commisson
has suggested that this discussion should be placed in a comment to Rule 1.13. | think the gpplication
of Rule 1.6 to the representation of organizationd clientsis sufficiently important that it warrants a
Comment in Rule 1.6. The second and third sentences come from Comment [2] to Rule 1.13. | think
the only question for the Commission is whether to retain or delete this Comment.

Comment [5]: Hypotheticals

Comment [5] is new and offers and articulates a sandard to be used in determining when a
lawyer may use hypotheticals based on information reating to the representation of a client without
having “reveded” the underlying information. See the discusson of “shop talk” in G. Hazard & W.
Hodes, The Law of Lawyering, Val. 1, 81.6:202 (1997) in which the authors explain:

In functiond terms, the line between permissible and impermissible disclosure should
probably be drawn at the point of anonymity: alawyer may tak shop if sheisvirtudly
certain that the listeners could not ascertain the identity of the client or the Situation
involved.

Comment [6]: Using Infor mation to Disadvantage of Client

Comment [6] is new and offers an explanation of the prohibition againg using information to the
disadvantage of aclient. Per a suggestion of amember of the Commission, the last three sentencesin
Comment [6] attempt to make clear that alawyer can disadvantage aclient by using information relating
to the client’ s representation to take a business opportunity in circumstances in which the law of agency
givesthedient aright of firs refusd.

Comment [7]: Using Information For Advantage of Lawyer or Third Person

Comment [7] is new and explains the Sgnificance of the lack of generd prohibition againgt a
lawyer using information relating to aclient’s representation to the advantage of the lawyer or athird

party.

Comment [8]: Informed Consent
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Comment [8] is new and serves as a cross-reference to the proposed definition of informed
consent. It dso explainsthat the lawyer is precluded from asking aclient to give informed consent if
doing so would violate Rule 1.1 (competence) or Rule 1.7( conflict of interest.

Comment [9]: Impliedly Authorized Disclosures

Comment [9] isidentica to Modd Rule Comment [7].

Comment [10]: Disclosure Among Associated L awyers

Comment [10] supplements Modd Rule Comment [8] with a need-to-know restriction on
impliedly authorized disclosures to co-counsel and temporary lawyers who are participating in the
representation of aclient of alaw firm with which they are not “associated.” There is no need-to-know
redriction on impliedly authorized disclosures among lawyers associated in afirm.

Comment [11]: Joint Representation

Comment [11] is new and explains the application of Rule 1.6 to the joint representation of
multiple clients by asingle lawyer. Each client is entitled to the full protection of the Rule, but is deemed
to have impliedly authorized such disclosures to the other clients as are necessary  for them to make
informed decigions with respect to the matter. Thisimplied authority may be trumped by any client. The
Comment derts the lawyer that this may give rise to a conflict between the lawvyer’ sRule 1.6 duty to
that client and his or her Rule 1.4 duties to the other client[s] and directs the lawyer to Rule 1.7.

Comment [12]: Common Interest Arrangements Among Separ ately Represented Persons

Comment [12] is new and explains the application of Rule 1.6 to “common interest
arrangements’ between individuals each of whom is represented by his or her own lawyer. This
Comment incorporates the holding in ABA Forma Ethics Opinion 95-395 (Obligations of a Lawyer
Who Formerly Represented A Client in Connection with a Joint Defense Consortium). The bracketed
language contemplates a new rule articulating the duties of alawyer to a non-client who confidentialy
provides the lawyer with information that is related to the lawyer’ s representation of a client.

Comment [13]: Disclosure Necessary to Prevent [Probable] Death

Comment [13] replaces Modd Rule Comments [9] and [13] and explains Paragraph (b)(1)'s
permisson to reved client information to prevent deeth or substantid bodily harm.

The questions for the Commisson’sreview are:
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Should subgtantid bodily harm be explained asincluding “life threstening and dehilitating illness,
such as cancer and AIDS?” Comment ¢ to 8117A of The Restatement includes “life-threstening
illness’ within the meaning of “serious bodily harm.”

Should substantia bodily harm be explained as including “the consequences of child sexud
abuse? Comment c to 8117A of The Restatement includes “the consequences of events such as ...
child sexud abuse” within the meaning of * serious bodily harm.”

| have drafted the Comment on the assumption that the Rule will permit disclosure to prevent
“probable’ desath or substantia bodily harm. See the Reporter’ s Observations about Rule 1.6(b)(1) for
adiscusson of the dternative ways in which this exception might be formulated. If the Commission one
of the dternative formulations, the Comment can be modified accordingly.

Comment [14]: Disclosureto Prevent, Rectify or Mitigate Substantial Injury to Financial or
Property Interests

Comment [14] is new and explains paragraphs 1.6(b)(2) and (3). The primary purpose of the
Comment isto highlight and explain the requirement that the client have used or be using the lawyer’'s
sarvices in furtherance of the crime or fraud.

The Reporter is proposing that this Comment replace Model Rule Comments [10], [11] and
[12] (that explain Rule 1.2(d)’s prohibition againgt assgting a client commit a crime or fraud) and
Comments [15], [16] and [17] (that address withdrawal from the representation of a client who is going
to use the lawyer’ s services to further afraud or crime). These comments are not directly pertinent to
Rule 1.6, and if such commentary is needed, the Reporter recommends they be incorporated into the
Commentsto Rule 1.2(d) and Rule 1.16

Comment [15]: Legal Advicefor the Lawyer

Comment [15] is new and explains paragraph 1.6(b)(4)’s grant of permisson to alawyer to
reved client information to the extent necessary to secure legd advice about the lawyer’ s persona legd
and professona responghilities in connection with the representation of the client.
Comment [16]: Lawyer Self-Defense

Comment [16] isidentical to Model Rule Comment [18] except for addition of the third

sentence (taken verbatim from Modd Rule Comment [19]) and the deletion of the last two sentences.
The last two sentences deal with issues now addressed in proposed Comment [18].
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Comment [17]: Coallecting Fees

Comment [17] isidentical to Model Rule Comment [19], except for the deletion of the first
sentence, the transfer of the second sentence to proposed Comment [16], and deletion of the last
sentence. The point made in the last sentence is now made more generaly in proposed Comment [18].

Comment [18]: Disclosure To the Extent Lawyer ReasonablyBelieves Necessary To ...

Comment [18] is new and attempts to specify some of the steps alawyer may have to take
before he or she can reasonably believe that disclosure is necessary to accomplish one of the purposes
specified in paragraphs (b)(1) - (5). This Comment takes the place of sentences that have been deleted
from the Mode Rule counterparts to proposed Comments[16], [17] and [19].

Comment [19]: The Lawyer’sDiscretion

Comment [19] tracks Model Rule Comment [14] except for the deletion of two sentences that
address issues now covered in proposed Comment [18].

Comment [20]: Disclosure Mandated by Law

Comment [20] isidentical to Model Rule Comment [21] except for the addition of the last
sentence that provides. “A lawyer may refrain from making a disclosure if the lawyer reasonably
believes, after reasonable inquiry, that the law in question does not legdly obligate the lavyer to make
the disclosure” The key issue here is whether we should permit the lawyer to remain slent “if the
lawyer has a non-frivolous reason for believing that the law in question does not legdly obligate the
lawyer to make the disclosure.”

Comment [21]: Disclosure Mandated by Order of Tribunal

Comment [21] is substantively identica to Model Rule Comment [20], but has been reworded
to refer to more Stuations in which alawyer might be ordered to revea confidentia information and to
require the lawyer to invoke al non-frivolous clams that the information is privileged.
Comment [22]: Competence re Confidentiality

Comment [22] is new and sets forth the respongbility of the lawyer to competently safeguard
information relating to a client’s representation. Colorado, D.C., Georgia, lowa, Maine, Michigan,

Minnesota, Nebraska, New Y ork, Ohio, Oregon, Virginia, Vermont have retained the formulation that
was contained in ABA Model Code DR 4-101(D): “A lawyer shall exercise reasonable care to prevent
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the lawyer’ s employees, associates and others whose services are utilized by the lawyer from disclosing
or usng such information, except that the lawyer may reved the information alowed by paragraphs (b)
and (c) through such persons” | modified this formulation to conform to the structure of the Model
Rules

A member of the Commission has recommended the deletion of the bracketed reference to
“any other person to whom the lawyer has provided such information.” The concernisthat itis
unredigtic to expect alawyer to monitor the conduct persons to whom confidentia information is given.
| do not think, however, that exercise of reasonable care would require monitoring. But it probably
would require thet the lawyer secure from the recipient a promise to maintain the confidentidity of the
information provided by the lawyer.

Comment [23]: Electronic Transmission of Confidential Information

Comment [23] is new and addresses the lawyer’ s duty of care when tranamit confidential
information. | have taken a case-by-case gpproach with atilt in favor of alowing use of unencrypted
e-mail in the ordinary course of lawyer-client communications. Although there isa split of authority with
respect to the need for encryption of e-mall, | believe this comment is congstent with the trend in recent
Ethics Committee decisions as discussed in the thoughtful May 21, 1998 Discussion Draft of the Report
of the Lawyer Business Ethics Committeg’ s Task Force on E-Mail Privacy (provided to the
Commission in Montred). The Task Force concluded its Report with a cautious call for consultation by
the lawyer with the client prior to the use unencrypted e-mail for confidentia communications. The
Report, however, does not cdl for a per se ban on the use of unencrypted e-mail without client
consent. It would be fair to say that the tone of the Task Force' s report is more cautionary than the
proposed comment.

Comment [24]: Confidentiality After Termination of Representation

Comment [24] isidentica to Modd Rule Comment [22] except for the addition of the cross
reference to Rule 1.9(c).
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