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[*81] There are many, or at least several occasions when a client gives
indications that he/she might commit a violent/criminal act against another
person. These situations are the toughest, most perplexing dilemmas that |
face. In other words, | am not reasonably convinced that the client will
definitely commit[] the act; | am reasonably convinced that he might commit
the act. . . .How can anyone ever be sure? My worst fears have never been
realized, but | live in dread that they may be. nl

The question of what, if anything, alawyer should do when confronted
with a client who intends to commit a criminal or fraudulent act that will
seriously harm another is theoretically [*82] challenging and as a practical
matter, agonizingly difficult. Problems begin almost immediately, with
questions about what to tell the client about the confidentiality of communica-
tions when the client’ s conversations turn to future criminal plans or fraudu-
lent pursuits. The problems multiply as the lawyer tries to assess the likeli-
hood that the wrongful act n2 will in fact occur and the seriousness of any
harm that it might cause.

Once these questions are answered, the lawyer must then face the more
difficult question of what to do. Efforts to convince the client to abandon the
plans may alienate the client and--even worse--fail. A decision to alert the
intended victim may subject the client to prosecution, prejudice the client in
other proceedings and destroy the attorney-client relationship. While weigh-
ing the moral-philosophical implications of disclosure and non-disclosure, the
attorney must also wrestle with competing self-interested considerations.
These considerations include potential civil liability to third parties or clients,
n3 loss of business and reputation, and even personal danger, n4 depending
upon the lawyer’s response to the client’s plans.

Lawyers have not been left alone to struggle with their clients and their
consciences. Codes of professional responsibility and to a lesser extent, other
laws, have addressed this problem, [*83] but they reflect competing views of
how lawyers should respond to client plans to commit wrongful acts. The
“solutions” run the gamut from giving lawyers wide discretion to decide
whether to disclose their clients' plans to giving them no apparent discretion
whatsoever, other than quiet disobedience of therules. n5

The justifications for the varying approaches to the problem are based in
large part upon assumptions about how lawyers and clients will behave when
communications between lawyer and client are treated as confidential. While
much has been written about the theoretical justifications underlying confi-
dentiality and disclosure in this context, n6 little has been done to test the
underlying assumptions about how practitioners in fact behave when con-
fronted with clients who intend to commit wrongful acts that will seriously
harm others. n7 Lessis known about whether lawyers follow the rules that
address this problem or whether they make their own rules. n8

[*84] To explore these questions, New Jersey lawyers were surveyed to
determine how they respond to clients who plan to commit wrongful acts that
are likely to substantially harm others. New Jersey’s Rules of Professional
Conduct have been called an “openly radical experiment,” n9in part
because New Jersey was the first state to adopt a rule of professional
conduct requiring lawyers to disclose client information to prevent a client
from committing a criminal, fraudulent or illegal act that would seriously harm
another. n10 New Jersey Rule of Professional Conduct (RPC) 1.6(b) was a
radical departure from previous bar rules, which had only permitted lawyers
to reveal client information to prevent future crimes. nll



Other states have followed New Jersey’s lead and now require that
lawyers disclose information to prevent clients from committing certain
wrongful acts that will seriously harm others. n12 On the tenth anniversary
of New Jersey’srule, it istime to revisit the experiment to consider the
workability of mandatory disclosure rulesin practice and to reflect upon what
the experiment teaches about the assumptions underlying the rules governing
lawyers when their clients plan to harm others.

This Article considers not only mandatory disclosure rules, but the other
rules that govern attorney conduct when lawyers are confronted with clients
who intend to commit serious wrongdoing. It begins with the rules governing
lawyer [*85] confidentiality and disclosure in this context and their theoretical
justifications. It then considers the empirical support for those rules, including
the results of the New Jersey study. The New Jersey study is only a prelimi-
nary effort to explore this area, n13 but the results of the study cast doubt
on some of the justifications underlying mandatory disclosure rules. The
results also suggest that more consideration must be given to what lawyers
tell clients about mandatory disclosure rules and to whether broad disclosure
rules are worth their price.

I. The Rules Governing Attorneys When Their ClientsIntend To
Harm Others

The laws and rules governing attorneys when they learn that their clients
are planning to commit wrongful acts consist of a patchwork of evidentiary
privilege, common law duties, miscellaneous statutes and professional respon-
sibility rules. To understand lawyer response to such client plans, it is useful
to briefly identify those laws and rules, beginning with the attorney-client
privilege which informs so much bar tradition.

A. The Attorney-Client Privilege

The attorney-client privilege is too well known to warrant extended
discussion. It protects against the use of legal process to compel disclosure of
communications made in confidence by a client to a lawyer relating to the
subject of the representation. nl14 To enjoy the status of a privileged com-
munication, the communication must be made for the purpose of obtaining
lega advice. nl5

The justifications for the attorney-client privilege can be roughly classi-

fied as rights-based and utilitarian. n16 The [*86] rights-based justifications
relate directly to the client’s privacy and persona autonomy. nl7 The
utilitarian justifications are based largely on assumptions about the benefits to
the client and to society of full and free communication between lawyer and
client. Those benefits include improved legal representation because the trust
relationship between the attorney and client encourages the client to feel free
to convey al relevant facts to an attorney. nl18 In addition, clients will seek
legal advice about questionable conduct and lawyers will encourage their
clients to act within the law and discourage them from acting in violation of
thelaw. n19

The attorney-client privilege does not protect the communications of a
client who consults an attorney for advice that will serve the client in the
commission of acrime or fraud. n20 The crime-fraud exception to the
privilege applies both to communications with an attorney concerning future
crimes or fraud, and communications concerning wrongful acts that are
aready [*87] in progress. n21 The client’s intent usually determines whe-
ther the exception applies, that is, whether the client knowingly sought the
attorney’s aid in committing or concealing a crime or fraud. n22 The crime-
fraud exception applies even if the attorney has no knowledge of the wrong-
ful activity. n23

The exception is justified on the ground that protecting communications
about planned crime or fraud does not achieve the objectives of the attorney-
client privilege. n24 Since thereislittle societal interest in fostering client
communications with a lawyer which were made with the intent to further a
crime or fraud, the balance tips toward disclosure.

The crime-fraud exception addresses only the issue of testimonial
compulsion--usually after wrongdoing has occurred--and not the question of
what an attorney should do when faced with knowledge that a client is about
to commit awrongful act. That question is answered to a limited extent by
case law, statutes and state professional responsibility codes.

B. Laws Requiring Disclosure to Prevent Harm to Others

Traditionally, lawyers, like the general public, have no legal obligation to
take steps to prevent a future crime or fraud. n25 [*88] Courts have
generally declined to impose obligations on lawyers to prevent wrongful client
acts in which the lawyers are not involved. n26 Where the lawyers know-



ingly lend assistance to client wrongdoing, they will be subject to common
law liability on an agency theory for failure to disclose client information to
prevent a client from committing wrongful acts. n27

Although Congress has considered imposing statutory duties on lawyers
to disclose information that may include client confidences in order to prevent
future harm to others, it has been reluctant to do so. n28 State legidatures
have been only dightly more willing to impose a duty to disclose. For exam-
ple, while lawyers in some states have an obligation to disclose past or
ongoing child abuse, few states obligate lawyers to [*89] revea a belief
about future abuse. Nn29 Regulatory agencies such as the Securities and
Exchange Commission and the Office of Thrift Supervision have pursued
lawyers for failure to disclose client information to prevent serious financial
injury, but they have not done so where the lawyers were not allegedly
assisting the wrongful activity. n30 Lawyers confronted with clients who
are contemplating future wrongdoing must often look to their consciences
and to the applicable state codes of professional responsibility to decide what
to do.

C. Professional Responsibility Codes
1. The ABA Codes

Prior to 1983, the ABA bar codes required lawyers to maintain client
confidences, but permitted them to disclose the intention of a client to commit
acrime. n31 Lawyers were not permitted to reveal a client’s intention to
commit a non-criminal fraud, although they were required to reveal afraud or
[*90] perjury that had already occurred in the course of the representation.
n32

In the late 1970's, the ABA’ s Kutak Commission, which was charged
with drafting new proposed Model Rules of Professional Conduct, prepared a
Discussion Draft requiring disclosure of client information to prevent substan-
tial bodily harm to another. This proposal provoked such controversy n33
that the Kutak Commission ultimately recommended in its Proposed Final
Draft that attorneys be permitted to disclose client confidences when neces-
sary to prevent a client from committing a criminal or fraudulent act that was
likely to result in substantial bodily harm or injury to the financia interest or
property of another. n34

[*91] The ABA House of Delegates declined to adopt the Kutak Commis-
sion’s proposal. n35 Instead, in early 1983, the ABA adopted an amendment
to Rule 1.6 which narrowed the discretion previously left to lawyers by
permitting an attorney to revea client information only to the extent neces-
sary to prevent a client from committing criminal acts likely to result in
imminent death or substantial bodily harm. n36 Lawyers were not permitted
to reveal the intention of a client to commit criminal or fraudulent acts likely
to result in substantial financial injury or property damage. n37

The ABA Model Rules of Professional Conduct have been adopted in
some form in the majority of the states. n38 Although it made some signifi-
cant modifications, New Jersey was the first state to consider and adopt
some form of the Model Rules. [*92]

2. New Jersey’s Rules of Professional Conduct: The Radical
Experiment

In July 1982, in the midst of the controversy surrounding the Kutak
Commission’s proposals, the New Jersey Supreme Court appointed a com-
mittee to recommend whether the ABA'’s proposed Model Rules should be
adopted in New Jersey. n39 The following year, the Debevoise Committee
n40 proposed that Model Rule 1.6 be revised to require an attorney to
disclose client information if necessary to prevent the client from committing
acriminal or fraudulent act likely to result in death or substantial bodily injury.

n4l It also recommended that a lawyer be permitted to reveal information to
prevent criminal or fraudulent acts likely to result in substantial injury to the
financial interest or property of another. n42

This proposed rule went even farther than the highly controversial Kutak
Commission’s Proposed Final Draft, which had been rejected a few months
earlier by the ABA House of Delegates. Perhaps because of this contro-
versy, the Committee felt compelled to note in its report that the Kutak
proposal was “by no means a radical departure from New Jersey’s present
Disciplinary Rules.” n43

In fact, the Debevoise Committee’s own proposal concerning disclosure
of future client wrongdoing was something of a “radical departure” from the
existing rules. Although New Jersey’ s then-existing professional responsibil-
ity rules permitted lawyers to reveal the intention of a client to commit a
crime, n44 [*93] never before had there been any requirement that an



attorney disclose a client’s intention to commit a crime, no matter how
heinous. Moreover, New Jersey’s existing rules did not permit lawyers to
revea aclient’s future plans to commit non-crimina fraud. n45

The Committee sought to bolster its recommendation by relying upon
New Jersey Supreme Court pronouncements that when balancing the
conflicting principles of full disclosure versus confidentiality, “public policy
demands that full disclosure is the more fundamental principle.” n46 The
Committee also reasoned that “any step less than acceptance by the bar of
proposed Rule 1.6 will diminish the public's esteem for the legal profession.”
n47 Due possibly in part to concern about the public’s particularly low opinion
of lawyers at that time, the New Jersey State Bar Association endorsed the
Committee’ s mandatory disclosure proposal. n48 [*94]

When the New Jersey Supreme Court adopted its new Rules of Profes-
sional Conduct in 1984, it took the Debevoise Committee’ s recommendations
two steps farther. RPC 1.6(b) required that an attorney disclose information
necessary to prevent a client from committing a criminal, fraudulent or illega
act that is likely to result in death or substantial bodily harm to another or in
substantial injury to the financial interest or property of another. n49 The
Court provided no specific explanation of its reasons for adopting mandatory
disclosure requirements or for its decision to expand the disclosure require-
ments to the prevention of non-bodily harm. n50

In a statement accompanying the release of the new rules, Chief Justice
Robert N. Wilentz explained, “we believe that [*95] these new Rules of
Professional Conduct represent sound principles that protect the public and
the integrity of the legal profession and maintain New Jersey’s position as a
leader in setting and upholding high professional standards.” n51 The New
Jersey bar voiced no opposition to RPC 1.6(b), even though it contained the
most far-reaching disclosure requirements of any attorney code of conduct in
the country. n52 The new rules were hailed by some as a welcome reorder-
ing of priorities Nn53 and criticized by others as “an extremely unfortunate
development.” n54 Thus, aradical experiment commenced. n55 [*96]

I1. The Justifications For Confidentiality And Disclosure Rules
When Clients Plan To Cause Harm

Before considering the responses of New Jersey lawyers to clients who
plan to harm others, it is useful to identify briefly some of the theoretical

justifications for confidentiality and disclosure under both mandatory and
permissive schemes. n56 Those justifications are infused with intuitive
assumptions about the ways in which attorneys and clients behave when
lawyers are confronted with clients who are likely to seriously harm others.

A. The Rationale For “Strict” Confidentiality

Proponents of strict confidentiality n57 view the lawyer as the client’s
defender against the world and rely heavily on the same justifications sup-
porting the attorney-client privilege. n58 [*97] They contend that confidenti-
ality exceptions will interfere with the development of client trust and will
discourage clients from using or freely communicating with their counsel.
n59 In essence, if clients know that a communication about future wrongdo-
ing may be disclosed, then other important communications may not occur.

In addition to this broad based concern, the “more focused” argument for
strict confidentiality is that a confidentiality requirement will in fact help
prevent serious harm to the public. n60 The reasoning is as follows: (1)
client confidentiality encourages clients to tell their lawyers that they are
contemplating wrongful acts; (2) lawyers who learn of these plans will try to
dissuade their clients; and (3) lawyers who try to dissuade their clients from
wrongdoing will succeed. n61 Confidentiality proponents argue that if the
client is deterred from communicating with counsel about those future plans
by fear of attorney disclosure, then the attorney will not have the opportunity
to prevent the wrongful act.

Another justification for strict confidentiality is that it promotes client
autonomy. It iswidely agreed that clients are entitled to know about excep-
tions to client confidentiality rules in order to make informed decisions about
whether to disclose information to their counsel. n62 Confidentiality propo-
nents argue that as a practical matter, lawyers do not tell clients about the
exceptions to confidentiality rules. n63 Strict confidentiality [*98] thus
promotes client autonomy because it causes lawyer’s actions to conform to
client expectations that lawyers will maintain confidentiality. n64

B. The Rationale For Mandatory Disclosure
Proponents of disclosure devote much of their effort to demonstrating

why the justifications for strict confidentiality do not bear up under scrutiny.
n65 Perhaps their strongest argument is that there is no evidence that clients



are discouraged from talking with their lawyers as a result of exceptions to
confidentiality rules, and that pure self interest would cause clients to talk.
n66 They also question whether and to what extent lawyers dissuade their
clients from committing wrongful acts. n67 [*99]

While these points deserve serious consideration, they do not explain why
there should be mandatory disclosure rules, particularly when most states do
not require the public to act to prevent harm to others. n68 Considering that
ten states currently require disclosure of client information to prevent some
types of prospective client harm to athird party, n69 it is appropriate to ask
what are the justifications for requiring lawyers to disclose client confidences
in order to prevent a client from seriously harming another?

One magjor reason for disclosure of client information in this context is to
prevent harm to third parties. n70 It seems one of the justifications for a
disclosure requirement is that the privilege conferred on lawyers to practice
law, and the lawyer’s role as an officer of the court, give rise to an obligation
to protect the public from a client who intends to cause serious harm. n71
Society’s interests are judged to outweigh the client’s interests when the
client is contemplating future wrongdoing. n72 The broader philosophical
justification for mandatory disclosure is that a moral society requires this
result. n73

Disclosure proponents also offer other, related arguments to support their
position. They contend that lawyers should be required to disclose simply
because they can more conveniently do so than others. n74 In addition, if
lawyers are required to [*100] disclose client confidences to prevent harm to
others, then they will be better able to dissuade clients from planned wrong-
doing by threatening to disclose if the clients' plans are not abandoned. n75
Even if lawyers cannot dissuade their clients, they are more likely to disclose
to prevent harm than lawyers would be under a permissive disclosure
scheme. n76

Finally, those favoring disclosure argue that unless there is mandatory
disclosure of client plans to cause future harm, clients will believe that
lawyers will do anything for them. As aresult of this belief, clients will be
encouraged to bring more wrongful schemes to their lawyers, and society’s
view of lawyers and legal institutions will suffer. n77 Societal disapprova of
the rules governing lawyers may also adversely affect the ability of lawyers
to continue to regulate themselves. n78 [*101]

C. The Rationale for a Permissive Disclosure Scheme

Permissive disclosure rules afford lawyers latitude to deal with very
difficult and often highly fact specific problems. n79 Proponents of this
approach hope that clients will confide in their lawyers and that lawyers who
learn of a client’s intention to commit a crime or fraud will listen without
concern about a disclosure requirement and dissuade a client from commit-
ting the act. N80 Supporters of permissive rules also believe that when
lawyers are faced with clients who will not abandon plans to cause harm,
lawyers will “do the right thing.” n81

Permissive disclosure rules are aso justified on the ground that they
promote lawyer morality. It has been argued that lawyers’ attitudes about
their role suffer when confidentiality is required because it can distort the
view of their own obligations “as moral and autonomous individuals.” n82 In
essence, a strict confidentiality requirement permits lawyers to fall back on
the code requirement and their role as “lawyers’ and to ignore the morality
of their conduct. In contrast, a permissive scheme forces them to confront
these difficult issues. [*102]

Many of the utilitarian justifications for the rules governing lawyers with
clients who are contemplating wrongdoing can be explored empirically.
Before looking at the New Jersey study, it is useful to review what is known
to date about how attorneys view and use the attorney-client confidentiality
rules, and what attorneys actually do when confronted with clients who
intend to commit wrongful acts.

[11. Prior Empirical Research

Lawyers and their relationships with their clients have been the subject of
severa studies. n83 Unfortunately, relatively little empirical research has
focused on the assumptions underlying the attorney-client confidentiality
rules. n84 Even less effort has been made to study empirically lawyer
response to clients who intend to commit wrongful acts that will substantially
harm another. n85 The absence of such research has been much [*103]
noted, n86 but little has been done to remedy the problem. n87 Some of the
existing empirical research is summarized below.



A. What Clients Don’t Know About the Confidentiality Rules

Laypersons seem to know that their communications with lawyers are
confidential, but they do not understand the exceptions to the general rule.
According to a study conducted by the Yale Law Journal in 1962 (“Yae
study”), over 50% of the laypersons surveyed n88 correctly believed that
lawyers did not have a legal obligation to disclose confidential information if
asked to do so by alawyer in court. n89 At the same time, over 30% of the
laypersons believed that lawyer-client communications were more protected
than they in fact were. n90

In a study conducted more than twenty-five years later in Tompkins
County, New York (“Tompkins County study”), these basic findings were
confirmed. n91 The Tompkins County study revealed that most clients
claimed to know of attorney-client [*104] confidentiality. n92 Over 42% of
all the clients surveyed believed that the confidentiality requirements are
absolute. n93

The Tompkins County study also revealed that “lawyers overwhelmingly
do not tell clients of confidentiaity rules.” n94 Even when the Tompkins
County lawyers told their clients about confidentiality, most told their clients
“only generally that all communications are confidential,” and only one
quarter told their clients that any exceptions to the rule of attorneyclient
confidentiality exist. n95

Although these studies involved relatively small samples and were
comprised of a better-educated population than the norm, they strongly
suggest that many lay people do not understand the limits of attorney-client
confidentiality. Perhaps one reason why lay people do not understand is
because lawyers intentionally exaggerate the scope of confidentiality, believ-
ing that most of their clients misunderstand its scope. Nn96

B. What Clients and the Public Think About Confidentiality

Some empirical evidence indicates clients would be less willing to dis-
close information to their lawyers if they believed [*105] their lawyers might
disclose information. In the Yale Study, more than 50% of the lay people
believed they would be less likely to make free and complete disclosure to a
lawyer if there were alegal obligation to disclose client information to
another lawyer in court. n97 Over 15% of the Tompkins County lay people

indicated that they would withhold information from an attorney if the attor-
ney promised confidentiality except for specific types of information which
the lawyer described in advance. n98 The Tompkins County respondents
also indicated that a permissive disclosure rule or other disclosure by lawyers
would cause them to trust and use lawyers less. n99 These questions,
however, were hypothetical and do not necessarily reflect what clients would
do if confronted with the actual need for lawyers’ services. nl100

Not surprisingly, lay people view the confidentiality rules differently when
the rules may be protecting someone else's secrets. In the Yale study, only
45% of the lay people clearly supported the attorney-client privilege. nl101
In the Tompkins [*106] County study, most laypersons believed that lawyers
should be permitted to disclose client information in a variety of contexts not
currently permitted by state codes in order to prevent injury to others. n102
At the same time, most of the Tompkins County laypersons did not believe
that public perception of lawyers would be improved by a broad permissive
disclosure rule that would allow disclosures in the public interest. n103

C. Lawyer Willingness and Ability to Prevent Harm

Relatively little research has focused specifically on the theory that strict
confidentiality enables lawyers to dissuade clients from wrongdoing, or on the
aternative theory that mandatory disclosure better equips lawyers to prevent
harm. A study of white-collar criminal defense attorneys suggests that some
lawyers attempt to neutralize the impact of information about prospective
wrongdoing rather than to dissuade their clients from committing wrongful
acts. n104 Other evidence suggests that at some pointsin their careers,
most lawyers dissuade clients from taking improper action, but it is not known
what techniques they use to dissuade, how consistently they [*107] try to
dissuade or how often they succeed. n105 How much of arole confidential-
ity playsin those efforts is also not known. n106

Finally, no study has examined what lawyers do when they fail to dis-
suade their clients and must decide what step, if any, to take next. In fact,
little is known about how lawyers view the disclosure rules or whether they
obey the rulesin practice. The purpose of the New Jersey study was to
begin to explore some of these questions.

V. The New Jersey Study



A thirty-nine question mail survey was used to explore how New Jersey
attorneys respond when they believe a client may be about to commit a
wrongful act that is likely to result in substantial harm to others. The survey
also attempted to determine whether New Jersey attorneys comply with their
obligation to disclose under the Rules of Professional Conduct and if not, why
not.

A. The Survey

The surveys were mailed in September 1993 to approximately 1950
lawyers throughout New Jersey who were identified as practicing members
of the state bar. A cover letter that accompanied the survey explained the
purpose of the survey and requested anonymous responses. n107

The experiences of lawyers who practiced criminal law and family law
were of particular interest because of the nature of [*108] the problems their
clients confront. Consequently, approximately one-third of the surveys were
mailed to lawyers who were believed to devote a portion of their practice to
criminal defense work n108 and about one-fifth were mailed to lawyers
who identified themselves as devoting part of their practice to family law.
n109 Most of the remaining surveys were mailed to lawyers engaged in other
practice areas n110 who did not work for any governmental entity. nl111
Surveys were also provided to New Jersey public defenders who requested a
copy. nl112[*109]

To obtain a complete picture of attorney conduct when lawyers encoun-
ter clients who are about to commit future wrongdoing, clients should also be
surveyed. Clients of the attorney-respondents could not be surveyed, how-
ever, because the attorneys answered the surveys anonymously. n113 No
attempt was made to identify and survey randomly selected clients who had
discussed future wrongdoing with their lawyers. Efforts to survey certain
client groups should be considered in the future. nl114

1. The Survey Design

A passive-observation design was used for the eleven page survey.
n115 The first section requested some limited demographic information.
n116 The second section asked very generally about attorney-client confiden-
tidity. The third and fourth sections inquired in detail about actual attorney
experience with clients who were going to commit wrongful acts that were

likely to result in substantial bodily harm, financia injury or property damage
to another. n117 The last section of the survey [*110] asked about attorney
views and practices, including views about mandatory disclosure rules. To
obtain unbiased and unapol ogetic responses from the attorneys, the survey
never mentioned RPC 1.6 and did not explain the attorney’s duty to disclose
under that rule. The majority of the survey questions were multiple choice,
although the survey also asked a number of open-ended questions to allow
attorneys to elaborate on their experiences. Space was left at the end of the
survey for additional comments.

2. The Survey Respondents

The survey yielded a response rate of amost 40%, n118 whichis
considered a good rate for a survey of professionals. In certain respects, the
survey respondents resembled the general population of active New Jersey
lawyers. nl119 Almost three-quarters of the respondents were admitted to
the bar within the last twenty years, which is similar to the 73.3% admitted in
the general population since 1976. n120 Approximately one-half of the
survey respondents were also admitted to practice in another state, as
compared to 59.6% of the lawyers in the general New Jersey population.
n121

In other respects, the respondents differed from the general population of
New Jersey lawyers. The survey respondents were somewhat more experi-
enced attorneys than the general population of New Jersey lawyers. nl122 A
far greater percentage [*111] of the respondents worked in private practice
than did the general population. n123 Not surprisingly, almost one-third of
the survey respondents devoted a substantial amount of their time to criminal
defense work and almost one-quarter of the respondents devoted a substan-
tial amount of their time to family law practice. n124 These percentages are
probably higher than the percentage of such practitioners in the general
population of New Jersey lawyers because they were over-sampled. n125

Thus, while the sample is representative in its geographic distribution
throughout the state, it cannot be characterized as truly random n126 or as
completely representative of the general population of New Jersey lawyers.
Nevertheless, the results provide some indication of the ways in which some
New Jersey attorneys respond to the problem of a client who intends to
cause serious harm to another.



B. Survey Results
1. The Problem is Real

The survey revealed that the problem of a client who may cause serious
harm to another is not just a hypothetical problem; n127 itisareal one.
Sixty-seven lawyers reported that [*112] since January 1985, they had
encountered at least one occasion on which they reasonably believed that a
client was going to commit a specific wrongful act that was likely to result in
death or substantial bodily harm to an identifiable third party. n128 Almost
half of those lawyers had encountered the problem on more than one occa-
sion. n129 About 20% of the lawyers who had encountered the problem
identified the anticipated act as homicide. n130 Another 58% identified the
act as assault or battery, including acts of domestic violence. n131 Other
anticipated wrongful acts included arson, kidnapping, driving while intoxicated
and terrorism.  n132

Approximately 190 attorneys reported that since January 1985 they had
encountered occasions on which they believed that a client was going to
commit awrongful act that was likely to result in substantial injury to the
financial interests or property of another. n133 Most of the lawyers who
had confronted this problem had encountered it on more than one occasion.
n134 The most commonly reported anticipated act was [*113] financia
fraud. n135 Some of the other anticipated wrongful acts were vandalism,
theft, environmental pollution and perjury. nl136

One important caveat must be noted. These responses do not necessarily
reflect the frequency with which the general New Jersey lawyer population
encounters clients who intend to commit serious wrongful acts because the
survey respondents probably included more criminal defense attorneys and
family law attorneys than would be found in the general lawyer population.
n137 These practitioners reported encountering the problem of clients who
were contemplating future wrongdoing significantly more often than other
lawyers. nl138 Moreover, prior experience with the problem may cause
respondent self-selection. n139 At most, the survey responses reflect that
this problem occurs with some frequency in certain types of practices, and
occurs at least occasionally in awide variety of practices. n140

[*114]The survey aso reveded that lawyers who work in certain law
office settings were more likely to learn of clients' plans to commit wrongful

acts than other lawyers. nl141 For example, legal services attorneys were
significantly more likely to encounter clients who they believed intended to
physically harm others than attorneys in law firms or other practice settings.
n142 Attorneys practicing in small firms encountered the problem of clients
who were contemplating wrongful acts that would cause injury to financial
interests or property more often than lawyers in other practice settings.
n143

The lawyers who reported that they had encountered clients who they
“reasonably believed” were going to commit wrongful acts seemed fairly
convinced about their clients' plans. nl144 Few of these lawyers thought that
their clients did not commit the anticipated acts because they were mistaken
about their clients' original intentions. n145 [*115]

The lawyers may have felt fairly confident about their beliefs because
their clients directly told them about their plans. Almost 60% of the lawyers
who believed that their clients were going to cause death or bodily injury
formed those beliefs as a result of direct oral communications from clients.
n146 Likewise, more than 80% of the lawyers who believed their clients
were going to cause substantial financial injury or property damage reached
that conclusion based on client statements or questions. n147 Thus, any
suggestion that lawyers do not learn of client plans directly from their clients-
-and that client confidentiality is not compromised by disclosure requirements
n148 --is probably incorrect.

Finally, a number of attorneys indicated that they had had clients who
spoke about future wrongful acts that would cause substantial harm to others,
but that the lawyers did not “reasonably believe” that the client would commit
the acts. n149 For example, some lawyers noted that their clients were
simply “letting off steam” or sending up “tria balloons.” n150 Others noted
that clients raised questions as to the advisability of taking certain action,
rather than expressing a clear intent to do so. n151 Some of the lawyers felt
that they needed to respond [*116] strongly to these client statementsin
order to prevent the client from developing serious plans to commit wrongful
acts. n152

These responses suggest that the problem of clients who communicate to
their lawyers that they are contemplating future wrongful acts may be more
pervasive than indicated above. n153 In considering whether mandatory
disclosure rules “work,” it is important to remember that those rules may



indeed have some effect on clients who are communicating their thoughts
about future wrongdoing to their lawyers, even though clients are not com-
municating these ideas with such conviction that they are causing lawyers to
conclude that their clients are reasonably likely to commit wrongful acts.

2. Lawyers Try to Dissuade Their Clients From Wrongdoing--and
Think They Do

An important premise underlying attorney confidentiality is that lawyers
who learn of client plans to commit wrongful acts will attempt to dissuade
their clients from committing those acts and that they usually succeed in
those efforts. n154 The survey responses revealed that New Jersey law-
yers who reasonably believed that their clients intended to commit wrongful
acts did try to dissuade their clients from committing the acts. Most of the
lawyers who reported having clients who were going to commit wrongful
acts indicated that their clients did not commit the acts after talking with their
lawyers. The lawyers believe they were largely responsible for preventing
the harm. n155 [*117]

a. Attorneys Try to Dissuade Their Clients From Harming Others

The vast majority of lawyers who believed that their clients were going
to commit wrongful acts that were likely to cause substantia bodily harm
reported that they discussed this belief with their clients. n156 In those
discussions, the lawyers appealed mainly to their clients self-interest.
Virtually all of those lawyers discussed the legal consequences of the act.
n157 Approximately three-quarters of the lawyers discussed the likelihood of
apprehension. n158 Less than half of the lawyers discussed the morality of
the act. n159 Almost 20% of the lawyers explicitly threatened to disclose
the anticipated act to someone else  n160 and about 5% threatened to
withdraw from the representation. n161

Similarly, amost al of the attorneys who believed that their clients were
going to commit wrongful acts likely to result in substantial injury to the
financial interest or property of another discussed their belief with their
clients. nl162 More than [*118] 97% of these lawyers discussed the legal
consequences of the act. n163 Over 57% of the lawyers discussed the
likelihood that the client would be apprehended. n164 Approximately 41%
discussed the morality of the act. n165 Almost one-quarter of the lawyers
threatened to withdraw from the representation. n166 About 12% explicitly

threatened to disclose the information in order to prevent the act. nl167

Lawyers chose to talk about practical reasons for not committing the
wrongful acts rather than engage in philosophical discussions. Less than half
of the lawyers talked about the morality of the act, even when bodily harm
was at issue. nl68 As one lawyer noted--

Discussing the morality of the act is, in my view[,] an extremely poor
strategy. First, morality is rarely a high priority for persons engaged
in criminal acts or who are desperate to avoid or terminate prosecu-
tion. Second, discussions of morality can sound pompous and/or
condescending to a client[,] thereby breaking down the channel of
communication between us. In these situations, it is my view that
maintaining communication and client confidence is the only effective
means of preventing the client from taking the wrongful action. . . .
n169

Although it has been suggested that exceptions to confidentiality may be
desirable because they will encourage more frequent moral dialogue between
attorney and client, n170 these responses indicate that many lawyers will
avoid such dialogues even when disclosure is required. [* 119]

b. Clients Abandoned Their Plans After Talking With Their
Lawyers

The New Jersey lawyers reported that most of their clients did not
commit the anticipated wrongful acts. n171 More than 60% of the lawyers
who reported that their clients did not cause the anticipated bodily harm
believed that they were responsible for dissuading their clients. n172 Most
of those lawyers believed that they dissuaded their clients by using reasoning
other than the threat to disclose their clients plans. n173 More than three-
fourths of the attorneys whose clients did not commit anticipated wrongful
acts that were likely to result in financia injury or property damage believed
that they dissuaded their clients by using reasoning other than the threat to
disclose. nl74

The lawyers comments confirm that they believe that they are able to
dissuade their clients from committing wrongful acts. As one lawyer noted,

| can’'t conceive of a situation where | would be obliged to report a



client. Twenty years ago when working Legal Aid Landlord-Tenant

a Portuguese speaking . . . man came to the New Y ork office
carrying a gun. His mother had been served with a dispossess notice.
He was going to kill the landlord. If [*120] | could talk him out of his
gun and his intentions without knowing one word of Portuguese[,] |
can dissuade anyone. nl175

Severa other lawyers expressed the same basic sentiment, although
somewhat less colorfully. nl76

On the surface, these lawyer responses appear to support some of the
basic assumptions underlying the justifications for maintaining client confiden-
tiality in the context of future client wrongdoing. Nevertheless, this informa-
tion provides only a partial picture. nl177 Even if most lawyers regularly try
to dissuade clients from committing wrongful acts and even if they succeed,
it does not necessarily follow that they are able to do so because of confiden-
tiality rules or because of mandatory disclosure. To understand the interplay
between the rules and efforts to dissuade, it is necessary to step back and
consider how the confidentiality and disclosure rules are discussed and used
in practice.

3. Attorney Discussions About Confidentiality and Disclosure
Rules

a. Lawyers Talk More About Confidentiality Than About Its
Exceptions

The New Jersey study revealed that lawyers talked with their clients
about confidentiality more than previously reported, but they do not talk much
about the exceptions. More than 95% of the lawyers said that in the last
twelve months they [*121] personally informed at least some of their clients
of the confidentiality of their communications. n178 Criminal defense
attorneys were significantly more likely to tell most of their clients about the
confidentiality of their communications than other lawyers. nl179 Even
lawyers who did not practice a substantial amount of criminal law discussed
confidentiality with their clients with some frequency: over 41% of those
lawyers discussed confidentiality with more than half of their clients within
the preceding twelve month period. n180

While the vast mgjority of lawyers told at least some of their clients about

confidentiality, most of them did not tell their clients about the disclosure
rules. Over 65% of the New Jersey lawyers informed none of their clientsin
the last twelve months about an attorney’ s obligation to disclose client
confidences to prevent a client from committing a wrongful act. n181
Another 23% of the respondents stated they had informed less than 10% of
their clients of this disclosure obligation. n182 [*122]

The lawyers' failure to inform clients about the disclosure rule cannot be
attributed to a belief that clients already know about the rules. Like the
Tompkins County lawyers, most New Jersey lawyers did not believe that
their clients understood that attorneys may be required to disclose client
confidences. n183

Many New Jersey lawyers seem to discuss confidentiality in order to
develop client trust and to encourage the free flow of client information.
n184 At the same time, most lawyers do not discuss the subject of mandatory
disclosure unless they must do so, apparently because they feel that discus-
sions about confidentiality exceptions interfere with client tru