The Georgetown Proposals

By HARVEY L. PITT*

This is something of a novel experience. 1115 sort of like standing before you
and condemning the dead which in one sense compels me fo speak in
somewhat reverent tones just in case. I really prefer not 1o disturb what is
lying in the grave. The Georgetown Proposals have been denied and it is
uniikely in my view that they will be resurrected, despite contrary assertions
from some at the Commission. For example, Commissioner Evans has
speculated that if the Kutak report {the proposed Model Rules of Professional
Conduct) is not adopted in its present form, the Cormmission might revisit the
Georgetown Proposals. This suggests to me that some of the things that the
SEC has said about the Georgetown proposals may give us some cause for
concern. [ would like to make a couple of opening caveats and then briefly tell
you what some of the problems are with the denial. Even though the matter
has been denied, the Commission has given us a significant insight into some
of its reasoning process and not all of it is very hopeful or heipful.

First, I would like to echo what Ralph Ferrara said in that | think everyone
should read the Kutak report’ for himself. Some of what | heard described is
not what I have read and 1 think it is important to realize that some of the
provisions covering when a lawyer is compelled to go or should go beyond a
cient are caveated with such extreme standards as to avoid the creation of an
absolute liability. Also, contrary to what has been said, | commend o your
attention a letter that was prepared under the auspices of Don Evans by the
Committee on Professional Responsibility commenting on the Code which he
very constructive suggestions for revision of a variety of the terms of the Code,
m particular Rule 1.13

The guestion has been asked as to why the Georgetown Proposals are such a
big issue? How they came to pass? And what the SEC said when it re ; cted
them? Very briefly, the two petitions filed as the {;wfgf{{s:}zw Proposals were

i effort by a self-styled public interest group which is not %s‘zm” as the
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disclosure obligations of the federal securities laws are vague and ambiguous. company and 23%39??33}5% it retains. If read literally, this seems to include
The four steps that involve an attorney’s duty are informing the client, asking retainers for just about every possible and 53?35"*"3%5; purpose. gﬁ:% ;? ed
the client to rectify the fraud, revealing the fraud to aflected persons if no materials were to include the frequency and the nature of outside 5{:;, s’
rectification occurred and finally informing the 8EC of any frauds or securi- contacts with the board, chief executive officer, genera 1 Wﬁﬁ; gng ;@;j{ )
ties violations once the lawver becomes aware that the fraud has in fact been dent auditors and the duties of outside s upon discoveri E»E; :‘;ign
commitied. In this process, one has to start with the assumption which Milton activity. There was alse a éz&,e retionary pmv; sion vxh ich would permit }:ii
Freeman described, in terms of the SEC's initiatives in the filing of this }iﬁi"?‘*ﬁ?i nd * 1e board to disclose any o hgjg‘ contacts with ot o U:‘f”}'{&
proposal. Another issue, of course, is what authority the SEC has to imple itmight see it to do m eg}; %,{;% cooperation with the mégg ;7

ment these kinds of proposals—an issue the SEC did mz tackie either when it proposais. i ally, item it of the proposal Wpﬁggg 5@»:“3 o

denied the May petition or the supplement thereto?®

Shortly after the May petition was filed, its én sman left ?sé% ;xsx;%:
the Institute and was replaced by Charles Halpern % o cam i
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been an agreement that they could do so %}ﬁn use the Cor
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call for at least some insight as to where the agency is headed and some of the
things it may be doing.

The Commission’s procedure in denying the petition, as 1 said at the outset,
were disparate and therefore indicative of a bifurcation approach. The
Commission denied the May petition almost a vear after it was filed, offering
seven basic reasons which, in my view, are troublesome” The November
petition was the subject of full public comment before being denied. it s at
least questionable how the Commission could deny the May petition as o
which the November petition was a f»‘;uppk-mem ind yet gwmaﬁ §af‘ November

Commission did. The seven reasons that the Commission gave for its aiczr; 1
the May petition are surprisingly applicable to the November petition
However, they were not employed in the same way and In the same fashion.
First, the Commission decried the complexity of the issues that had been
raised by the petition. Second, the Commission stated that the ﬁQEE?&&fgﬁ’? of
attorneys’ responsibilities should occur as a result of specific inj
le 2(e) proceedings. This is hardly a source of comfort to the |
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nade this explicit. Sixth, the SEC %;zzﬁiiisz&mm%y published the Novemb
g}étsi on for full public comment. How that was a basis for the denial of th

May petition is not clear to me and was not explained in any of the documents
i was privy to read.
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persons to be contacted were persons who deal with corporate governance
disclosure issues. That, in itself, suggests that some of the issues raised in the
November petition were of a different kind than in the May petition. Among
the issues flagged for comment was a need for and the desirability of the
proposed rules and then at long last the suggestion of the ?{3%%%53 ity that
maybe the SEC might lack the authority to proceed. As | indica E earlier,

that is a result that was not reached in connection with the May petition and |
am not certain that the Commission in good faith could have ssggsxza i

lacked authority.

but left open several major issues. First, ;i wrote in f‘;g e iﬁm of the letter
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supplement the Commission’s other activities. Commissioner Evans also said
that he personally was sympathetic to the supplemental petition and that if
timely and adeguate progress was not made he personally believed that the
SEC should sua sponte revisit the petition and raise the issue itself.

In my view, the requirement in the May petition that the lawyer may have
to go beyond the client if the client does not appropriately rectify the situation
after being alerted of the possible fraud, is not within the ambit of the SEC’s
authority. However, | recognize that the Commission can make arguments on
its behalf, especially if you start with the assumption that the Commission has
authority to adopt a rule like Rule 2(e). At this point I would state that I think
the issue is far from clear in favor of those who argue that the Commission
lacks authority. But, I also think that the Commission may lose much of the
ground it has built up in its administrative decisions when the issue is tested.
However it is far from clear that the courts would strip the Commission of
authority.

Therefore, the question is how much authority the courts will say the
Commission has and in what cases should it be increased. The more egregious
the case, such as the Spectrum case, the Ezrine cases, or the Fields cases wit
the opinion mills, where this issue gets raised, the more likely it is that the
Commission will be able to sustain a greater portionof it ithori
On the other hand, the more tenuous the ¢ and i
discuss pending cases at the moment, the
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7 The ?\éayeméer petition is more difficult. And I think that therein lies the
nub of the problem. One thing, and 1 think the easiest and the most z‘:‘deiEL
attackable element, is the requirement that the board tell all 3&5;‘&& H

report actual or probable violations of law. This looks like an aiﬁrmii;:
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